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JAYXOBHO-KYJIBTYPHASA HEHHOCTD U B3AUMOCBA3b ECTECTBEHHOI'O ITPABA
U TPAKIAHCKOI'O C OBBIYASMU, TPAJULUAMU

3aueM u ¢ KaKkoH ICIIBKD MBI ABHJIUCH HA 3TOT CBCT UTO

MBI JOJIKHBI COCTIATH 4TOOBI OBITH BBIIIIE APYTUX 3€¢MHBIX TBapeﬁ.
Why and for what purpose we came into this world, what

we need to do to be above other earthly creatures.

Annoranus

B cratee paccmarpumBaercs OOBMAu, HPABBI, OOBIMHOC MPABO, TPATHIUH W JPYTHE MOPAIBHBIC (DAKTOPHI
SIBJISIFOTCSI TOJIBKO MPEATEUCH ASHCTBUTEILHOTO OCYIIECTBACHUS IPABA HA JKU3Hb.

KioueBnbie c10Ba: HPaBbI, TPATUIMH, OOPSIbI, PUTYANbL, MPABO, HOPMBI, HPABCTBEHHOCTH, MOPAJb, IIPABOBOC
CO3HAHHE, MOPAJTBHOE CO3HAHUE.

K oObruHBIM HOpMaMm OTHOCST HPaBbl, TPATULMH OOPSIABI U PUTYATbl M3 HHUX HEKOTOPHIC HMCIOT
TCHACHLUHHU IPEeBpaIlaThes B paBo «C MpaBoBOM TOUKH 3pCHHUS» -MTUcal | eresb- «4e10BeK IPOTHBOCTOUT
YENOBEKY Kak abCOMOTHO CBOOOIHOE CYINECTBO C MOPANbHOH TOUKH 3PEHUS KaK CYIIECTBO CIUHUIHOE
B34TOC MO CBOECMY HHIMBHIYATBHOMY CYIICCTBOBAHWIO B KAYECTBE WICHA CEMbBU APYra TaKOTO TO
XapaxTepa u T.1.»'

B snoxy HoBOro BpemeHu ¢unocodsr oOHapykuau GakT, YT0 MHOJKECTBO HAPOJA Ha 3amanae )KHUBET B
CCTCCTBCHHOM COCTOSIHUHLT.C. BHE TOCYJAPCTBCHHOTO CTPOs, TAC TOCHOACTBOBATIA TEOPHA O
00KECTBCHHBIX UCTOKaX KOPOJCBCKOM BIACTU M B 3THUX VCJIOBHAX HA CMCHE 0OXKECTBCHHOW KOPOIEBCKOU
BJACTH CIOXKHMIACh TCOPHs OOLICCTBCHHOTO J0roBopa. Paszienss crymeHH pa3BuTHi OOIIECTBA HA ABC
CTYIICHHU, MpeXkae ObLIO OOIIECTBO €CTECTBCHHOTO COCTOSIHHS OTCHOA OBLIO 0OOCHOBAHO €CTECTBEHHOC
[PaBO, BO BTOPOM COCTOSIHUM OOMIeCTBA ObLIO CHOPMHUPOBAHO TPAKIAHCKOS ODIICCTBO, I'IC AKTHBHO
cTa/n Pa3padaThIBATHCS MPABA MPAXKAAHMHA OMUPASICh HA €CTCCTBCHHBIC NpaBa, B KoHiE 18 Beka Kantom
ObLT TOCTABICH BOMPOC O MPHUPOAE CAMOrO HEIOBCUCCKOIO pasymMa M OH paccMartpuBan pabCTBO ¢
OTBPALICHUEM «YEIOBCK JOIDKEH OBITh CBOOOTHBIM, IOTOMY UTO BCE JIIOJM CYLIECTBA MPHPOIbI, YSTOBCK,
3aBUCALIUI OT APYTOro yKE HE YCJIOBEK, OH 3TO 3BaHHC YTPATHI, OH HEUTO WHOE, KaK MPHHAIICHKHOCTD
JPYroro»”

[To muenmro M.Kanta v mrogel ectb Tpu mOpoka «HEONAroAapHOCTb, 3aBHUCTh U 370PAICTBO,
37I0PaJACTBO ACTACT OUCBHAHBIM UETOBEKOHEHABHCTHEUCCTBOY . UENOBEKOMOOHE, T'YMAHHOCTh OBLIH
CBOWCTBCHHBI HE TOJNBKO MPEACTABUTCIISAM 3TOXH MPOCBEIICHHS, HO U KBIPTBI3aM JKUBYILIMM IO 3aKOHAM
TCHUPH3MA, B JACKOU 3M0XE AOKIACCOBOTO OOLIECTBA TOBOPHIIN,HE Aciall APYTOMY TO 4YEro OBl THI HE
skenan Obl, 4ToObI cAenmanu Te0e. ITO U €CTh 30JI0TOC MPABHIO HPABCTBEHHOCTH. Takoe Ke M3PCUCHUC
BCTPEUACTCA M B CBAHTCIHYCCKOM HACTABICHUH, AN JEMOHCTPALMH TaK HA3BIBACMOW «OOPAICHHOCTH
37ay, TakuM u3pedcHueM nob3osanuck ['000c, Jlokk, Heapserwmit u ['onp0ax. Kant B cBoeM MopaapHOM
HMIICPATUBE MOBTOPSCT TOT K€ MOTHB. YTO OOIIECTBO MOXKET JTHIIB KEIATh, YTOOBI €r0 WICHBI OBLIH
JOOPBIMH, OT3BIBUUBBIMH, COCTPAIATCIBHEIMU, HO HUKAK HE TPEOOBATh ¢ HUX NMOAOOHBIX KAUECTB, HEMb3S
HACAXKIATh YCEPAHO TAKHUMH JKE CIOCOOAMH KaKWMH OTBPAINAIOT OT 3JMO0OHOCTH, JDKU, MPOU3BONA H
HACHJIMA, TOTJAa OHH NpeBpaiaroTcs B (anplub. JHAYHT, AOOPOTY HEIB3s HHU3BOOUTH 1O YPOBHS
COLMANTBHON YCIOBHOCTH KYNBTHBHPOBATH €€ MOJ CTpaxoM. J1000Bb, COCTpaiaHue HUMCKIOT LICHHOCTD
JMIIb, TOTJA KOTJA OHH HE MOJJACIBHEL W YMECTHBI, HO ISl 3TOr0 HEOOXOJUMBI HCKPCHHEE BICUCHUE W
Jake «xap cepaua». Ha 1o ocobenHo ykaspisan ['erens B cBoem counaeHHH «PaboThl pasHBIX IeT» TIe
OH OTPAXKACT , YTO MPABO U MOPATH UMCIOT ONPEACICHHBIC B3aHMOOTHOIICHHS NIPABO M MOPAJIb HE CIUHBI,
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OHH TECHO B3aUMOCBSI3aHbI APYT ¢ APyroM. MopaibHOE CO3HAHHE OLCHUBACT MOCTYMKH YCJIOBCKA U IO
€ro CO3HAHWIO JACT OLCHKY CIPABCIIMBOCTH W HECIPABEITMBOCTH, XOPOIIMH WM ILIOXOH. A MpaBo B
IPaXKIAHCKOM OOIIECCTBE HE CUUTACTCS C €T0 MHCHHEM O CeOE, TaK KaK MPaBO BHIPAXKACT BCCOOIIYIO BOJIFO
M PaBHICT BCEX MEPE] 3aKOHOM, MO3TOMY TMPABO B TPAKIAHCKOM OOIICCTBE MPU3BAHO MPECCKAThH
MOCTYINKH YCTOBCKA HANMPABJICHHBIC HA OTPAHUYCHUC CBOOOABI aApyrux joaci. Hemasss cuurare, 4ro
MOCTYIKH 3aBUCIT TOJBKO OT BHCHIHUX (haKTOPOB, & YCJIOBCK MACCHBHO OTPAKACT BHCIIHUC CHITBI, HA
CcaMOM JCJIC PUIHHOHN MOCTYIIKOB YSI0BEK SBIICTCS CaM, TIOTOMY JUIS Mpasa aOCOIIOTHOM CBOOOIbI HET.
YenoBek kuBsi B OOIISCTBE, HE MOMKET OBITh aOCOMIOTHO CBOOOAHBIM. HEKOTOPBIC TOCUMHOBHHKH
MO3BOJIAIOT C€0C PA3TMUHBIC MPOTHUBOIIPABHBIC MOCTYIIKH, 3TO OCKOPO/ISCT 4yBCTBA BCEX JIFOACH, NIOTOMY,
YTO OH HAPYIIACT BCCOOIIYIO BOJIIO, KACAOIIYIOCS KAXKIOTO WICHA 00IIECTBA.

Hs mpaBa, moau SBAAIOTCS aOCTPAKTHBIMH JIMIAMH, a MOCTYIOK MPOTHBOPSUALIUN 3aKOHAM
oOlIecTBa HE MPHU3HACTCS MO TpaBy. B MopajapHON HOpME MNpeodaanarT CyOBCKTHUBHBIC OLCHKH, B
JCMOKPATHUCCKOM OOINECTBE KAKIABIM HYCIOBCK JOJKCH MOHUMATh CBOM TPAKIAHCKHE MOAT MEpes
HapoaoM. Jlast oCyInecTBICHUS 3TOH 3a7a4u HEOOXOAUMO YCHIIUTh MPABOBBIC HOPMBI U PEATU30BATh KX
MOCPEACTBOM TrOCYAAPCTBCHHOTO ammapara.

OObryam, HpaBbl, OOBIYHOC MPABO, TPAJULMU U JPYTUEC MOPATIbHBIC (AKTOPH SBILIIOTCS TOJBKO
MpeATeUeH ACHCTBUTEIBHOTO OCYINSCTBICHMS MTPaBa Ha KU3Hb. MHOTHE MOPAIBHBIC HOPMBI U 0OBIUAN HA
VPOBHE 3PABOT0 CMBIC/IA BOCIPUHUMAIOTCS HHTYUTHBHO, HCOCO3HAHHO, OHHU JACUCTBYIOT B OOIICCTBE KAk
HOPMBI €CTCCTBCHHOIO mpaBa. lakue HOPMBI JCHCTBYIOT B OOINSCTBE HA MNpaBax OOBIYHOrO MPAaBa,
MO3TOMY MHOTHE OOBIYHBIC HOPMBI H HPABCTBCHHOCTh BOCIIPHHUMAOTCS KaK ¢IUHAS OOINAs YCTAHOBKA,
HAmpUMEP, OOINEe MPCANUCAHUE BO3ACPIKAHUS OT MbSHCTBA, MMOYUTAHUC POAMTCICH M YBAKCHUC K
cTapumm, COONMIOACHUE YSCTH, JOCTOMHCTBA APYTHX, OCPEIKHOC OTHOIICHUE K JKU3HHU.

Ho ¢ mosBieHumem rocyaapcTBa, myOMudHAs BIACTh CTala CUATATh AKTAMU IPOTHB JTHIHOCTH-
MPOSIBACHUS KPOBHOM MECTH, MCKIUICMCHHBIC BOWHBI W Ap. mo leremw «Co3HATeIbHAS CHIA
0CCCO3HATEIBHOTO O0BIYUAs, 3APABbIi CMBICT BOCHPHHHUMAS €r0 M HEOoCO3HaHHO.»  Mmeua WA,
KCCNICAOBAT MPABO ¢ TOYKH 3PCHHUS MPABOCO3HAHUS U MHUCATI- «...CCTh COBCCM HCBHHOBHBIC MOCTYIKH H
€CTh CIIPABCIIUBBIC UCXOMABI U PEUICHHS 3TO YOCKACHUE CINC HE 3HAOIICE O PA3IHYHU MPABA U MOPATH
JNICKAT B OCHOBE KAKAOTO 3aKOHA M OOBIMAN TCHETHUCCKH MPEAMICCTBYCT BCSKOMY IPABOTBOPHUCCTBY»
IMosToMy MHOTHM COBPEMEHHBIM IOPHCTAM BO BPEMS AHAM3A MPECTYIUICHUS W HAKA3AHUS HCOOXOIAMMO
3HATh HALMOHAIBHBIC OOBIYAHW, TPATULUH, YTOOBI HPUHATH OOJCC T'YMAHHBIC C YUYCTOM HCTOPHUYCCKH
MICHUXOIOTHICCKUX MCTOKOB MPABa 3aKOHA U 00BIUACB HAPOAA, 3aKJIAABIBAIOIICMY 3PCIIOMY €CTCCTBEHHOMY
mpaBoco3Hanui0. [lepeBos MHCTHHKTHBHOTO YYBCTBA M3 OCCCO3HATE/IBHOTO B ILIAH 3HAHWK, BBIPAKASLCH
o ®peiiny u FOury, uro Bceraa OSCCO3HATEIPHOE TyBCTBO CTOUT HA CTPAXKE MOCTYIKOB Ue/I0BeKa. MTaxk,
MMPABOCO3HAHUE HMMEET TCCHBIC KOHTAKTHI ¢ TAKMUMH COLMAJIBHBIMH HOPMAaMH Kak OOBIYAHM, MOpPaJib,
HPAaBCTBCHHOCTh, MOCKOIBKY OHH TOXKE SBISIOTCA (opMamMHu OOIIECTBEHHOTO co3HaHuA. Bee Te dopmer
OOILIECCTBCHHOTO CO3HAHHUSI OTHOCAT K AYXOBHOH KYJIBTYPE MEPCAABACMBIX, OT MOKOJICHHS K IMOKOJICHHUIO,
KaK 3aKOHOMCPHOCTh IMPEEMCTBEHHOCTH. ECTECTBEHHOS mpaBo, OObIYam, OOpsAbl B KaKOH- TO MeEpe
B3aMMOCBSI3aHBI U OTJIHYAIOTCS APYT OT Apyra. B3auMocBs3p MX 3aKI0YACTCS B TOM, YTO OHHU BBIPAKAOT
HWHTEPECHl M TMOTPSOHOCTH MOBCCAHCBHOM MPAKTHYCCKONW MACATCIBHOCTH, TAC CTAIKHUBAKOTCSA JIOAH C
KOHKPCTHO-TPAKTHYCCKAM  BOILIOMICHUEM HMCTOPHUYCCKOH HEOOXOAHUMOCTH PEAJbHO CYINSCTBYFOIIUX
CCTCCTBCHHBIX YCIIOBHHM JKHU3HU, CCTCCTBCHHOC MPABO M CHCTEMAa OOBIYHO-TPAIULMOHHBIX HOPM
BBIPAYKAKOT COIUATBHBIC U SKOHOMHUYCCKHUE MHTCPECHI U CTPSMIICHUS JTFOACH BHAC OOBCKTUBHOM BHEIIHCH
CHJTBI, OBJIAJCBAas CO3HAHHUEM MACC, CTAHOBATCS WX CBOMCTBAMU U OOBCKTHBHO-MATCPHAIBHON CHIIOH.
CaeayommM CXOCTBOM €CTECTBEHHOIO, MPAXKAAHCKOTO MPaBa U 00bINACB, TPAAUIHH SBJSICTCS TPUHLIHIT
MOBTOPSICMOCTH KaK YCTOHUMBAsS HOPMA W MPABHJIO OOJBINOH TPYMIMbI JIOACH - COLMATbHAS TPYIIIA,
KJIacchl, Hammd., Mexay HMMH  CYHMIECTBYIOT — KAa4CCTBCHHO-KOJMUYCCTBCHHBIC  B3aMMOCBSI3H,
B3aUMOCIHMHCTBA. €CTCCTBCHHOS MPABO, BOILIOMIAICH B MPAXKIAHCKOS MPABO, OCYINSCTBISICTCS HA OCHOBAX
rOCYJapPCTBCHHOTO  3aKOHOAATC/IbCTBA, PETYIHUPYIOWICTOCS ~ TOCYJAApCTBOM  H  CyAcOHO-
aJMUHUCTPATUBHBIMH OpraHaMu, a 00bIYaM, TPAIULINUN, OOPSIB PETYITHPYIOTCH OOIICCTBCHHBIM MHCHUEM,
rOCyIapCTBCHHOM HAcoaoruci. KaHT oTMedaeT 3TH B3aUMOCBI3H CCTCCTBCHHOIO IMPABa, IPAXKIAHCKOTO
mpaBa ¥ OObIYACB, Tpaauiwmii, oOpsa0B. «Hamm moar cocrour B TOM, YTOOB riyOOKO yBaKaTh IpaBa
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JPYTUX M Kak CBATBIHIO YTUTh €ro. Bo BceM Mupe HET HUuUEro Oonee CBIATOrO, YeM IpaBa APYIHX
MEOJEH ... TIPABO CHIBHEE BCAKOTO OPYIKHS M HAJEKHEe BeeX cTeHy' . JIIoGOMY TpakIaHHHY, OCOOECHHO
wopucty u  punocody, HCOOXOAMMO TIOHMMATh CYIMHOCTh TIPaBa, 3aKOHHOCTH U IPABOBYIO
OTBETCTBCHHOCTD, & TAKKE MX MCTOKH, A PEATU3allii IPABONPUMCHHTEIFHON U IPABOCOXPAHUTCIBHOU
pearenpHocTd. [loHNMaHue mpaBa M MOHMMAHWE €O MPU3HAKOB HEOOXOAMMO, W ISl 3TOTO BO3HHKACT
HACVINHA MOTPEOHOCTh OOpaIeHHs K TPATULMOHHOH UAee CCTCCTBCHHOIO NPaBa, €ro TUHAMHUYHOCTh B
HCTOPUYECKOM Pa3BHTHH, NMPcoOPA30BAHUM B IPAXKIAHCKOC U MO3UTHBHOE mpaeo. EcTecTBeHHOE MpaBo B
Ha4alie CBOCTO PAa3BHTHUS OTPAKAIO MKH3HCACIATCIBHOCTh JPEBHUX MoacH, obmectsa. K Hemy oTHOCHM:
mpaBo Ha CcBOOOAY, B3aUMOOTHOLICHUS BHYTPH COOOIICCTBA, HOPMAIBHBIC VCIOBHS — JUIA
JKH3HEACATCIBPHOCTH W NPaBo  OOIIC-IUVICMECHHOM, YacTHOW COOCTBEHHOCTH, OXpPaHy 3JO0POBbBL,
TCPPUTOPHH, TIPABO HA COXPAHCHUE OOBIYACE, TPAAHLIUH, a TAKKE LETOCTHOCTH TOCYAAPCTRA.

VY ApeBHUX KBIPTBI30B, ACHCTBOBANIO MO3UTUBHOE MpaBo. HeoOxoaumele yCIOBHS AN pa3pelicHUs HiIH
OTPaHUYCHHS TPABWI IMOBCACHHS M HOPM B3AHMOOTHOLICHHH /ISl YIOPSJOYHMBAHMSL OOINCCTBCHHBIX
otHomeHUuH. K o0bMHOMY mpaBy OTHOCHNOCH peryisius HopM nosencHus. QObuail, oOpsabl Clay KU
HHCTPYMCHTaMH IO VIIPABJICHUIO NOBEACHUS JMoAcH. [ aBHOE MX MpeaHa3HAUCHUE ObLIO MOAACP KAHHC
MOPSAKA W OPraHW30BAaHHOCTH B obmecte. B Buay wero oHW, 3TH OOpsgel W OOBMAW, HMEIH
COOCTBEHHYIO LICHHOCTh, KOTOPBIC B KAYECTBE TPAXKAAHCKOTO Ipasa AeHCTBYIOT peryisropamu B CpeaHen
A3HH BV BOCTOUYHBIX HAPOJOB U B HACTOAIICE BpeMs. | eHe3ncoM mpasa sSBIICTC 0ObIYal, FOPHUANICCKUH
MPEUECACHT M HOpMaTuBHBIC akThl. OOBYaW CIOCOOCTBOBANHM HOPMHPOBAHHIO KOPEHHBIX IPABHIT
oOmecTBa, NpUBBYHOrO ToBeacHUS. lIpu mepexoae K rocyaapCTBCHHOM OpraHW3allid HA TMO3AHUX
CTaguIX TEPBOOBITHOrO OOWIECTBA 3aKPCILISITUCh BOZHUKAOIMUMHU TOCYJAPCTBEHHBIMH CTPYKTYPAaMH, W3
MPUBBIYHBIX HEOCO3HABACMBIX PETYISITOPOB MMOBCIACHUS MPEBPALIATNCh B NYOIUYHO OCO3HABACMBIC
HOPMBI IIPaBa «IPaBo g0 CHX MOP 4epe3 0ObIYai CBA3aH C XKHU3HBIO HAPOIA»

[TozuTnBHOE NPaBO- 3TO BHJI NPAaBA, BHIPAXKAIOMICECS B HOPMAX B 3aKOHAX U B PA3NUYHBIX HCTOYHHKAX
mpaBa OPUHATHIX rocyaapcTtsoM. [IpaBo u mpaBoBoe co3HaHue SBILIIOTCH (PopMamu 0OOIIECTBCHHOTO
co3HaHud. Mexay HHMH CYLIECTBYET AHANCKTHUCCKOC €IWHCTBO M pasnuuus. IlpaBo u mpasoBoe
CO3HAHHE CYIIECTBYET KaK KyIbTYPHOC HACIEANE YenoBeuecTsa. EAMHCTBO MpaBa U MpaBoBOrO CO3HAHUS
3aKII0YACTCS B TOM, YTO OHH OTPAKAIOT INOYTH BCHO COBOKYIIHOCTh NPAaBOBHIX sABICHUH. Takme Kak,
MPaBOBOU MOPIIOK, CUCTEMA, MpaBoBoe perynuposanue. [IpaBo u mpaBoco3HaHue ABIASACh, AYXOBHO-
KYJITYPHOH LEHHOCTBIO, COCTABJIIOT OAHMH H3 BHIOB HAICTPOCUYHOTO SBICHUS.

B teopum mpasa mMeeT OrpoOMHOC 3HAUCHHE COOTHOILICHHE MpaBa W Mopamd. B ornuume ot mpasa
Mopans TpeOyeT OT KaXAOro NMOHWMAHHS W 3HAHHA CIHPABCATMBOCTH M HECNIPABCIUBOCTH, NMPAaBO HE
JOJDKHO 00ecneurBaTh HHIUBHIYATBHEIC HAMEPCHHS YCI0BEKA, TaK KaK JaKE caMble Onarve HaMepeHHS
MOTYT TPHBOAWTE K HEC3AKOHHBIM TMOCTYIIKaM. Mopajip CBs3aHa C OLCHKOH BHYTPCHHHX MOPAIbHBIX
Ka4YeCTB YCIOBCKA, MPOTHBONPABHBIN MOCTYNOK HAHOCHT OCKOPOJCHHE KAXKIOMY YJICHY OOIIECTBA.
[TosToMy mpaBO MpPH3BaHO MpPECEKaTh MOCTYIIKK YEIOBEKA, U IpaBa BBIPAKCHHE BCEOOLICH BOIH
HE3aBHCHUMO OT 3HaHUs uid He3HaHws. «Hesnanue 3akoHa He ocBoOokaaeT oT HakazaHua.» «[IpaBo 3To
OTHOLICHUE JTIOACH APYr K APYTY HOCKOIBKY OHH SIBIAIOTCS aOCTPAKTHBIMH JHLAMH... WHAYE TOBOPS
TIOCTYTIOK HApyIIAOMmui cepy cBoboapl uenoseka»® Ilo I'eremo - 3aK0H BEIPAKAET BCEOOIIYIO BOIO,
JCUCTBUTEICH U1 BCEX, MO3TOMY MMPABO M Mopaib MpoTmBopedat Apyr apyry. IIpaBo B oTHOmEHHH
MOpAaJId HOCHT HETaTUBHBIN XapaKTep, a MOpallk OCHOBBIBACTCS HA CIIPABEIIUBOCTH M HECIIPABETUBOCTH,
MPY 3TOM NPABO B CBOMX KOPHAX OCHOBAaHO HA MOPATIbHBIX HPHUHLIHIIAX.

JIUTEPATYPA

1 Kant u. M3 nekimit >THKA DTHUdecKast MBICIhL 1988 M.299-332

2 Wmpue MLA. O cymHOCTH IIpaBoco3HaHus cod.2 TomMax T.1 M. 1993.

3 CaupoBa A.X. IOpuudeckas TUIIOIOTHS U OCHOBHBIE IIPABOBBIE CUCTEMBI coBpeMeHHOCTH. OOrias Teopus mpaBa Hik-
Hosropoa.1993

4 1"B.®. I'erens PaGoThl pa3HbIX J€T

! Kan uberethicc245

? AX Canmnopa FOpummdeckass THIIONOTHS M OCHOBHBIE TIPABOBHIE CHCTEMEI COBpeMeHHocTH. O6mas Teopus TpaBa Hik-
Hosropo.1993 ¢.80

3 T"B.®. I'erens PaGoThI pasHbIX €T ¢.34

— 7] ——



