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PUBLIC OPINION ABOUT THE PERSONALITY
AS CRITERION OF DEFINITION OF DISCIPLINARY MEASURES
ON COMMON LAW OF THE SIBERIAN NOMADS

Abstract. Practice of activity of the courts of verbal punishment on the basis of norms of common law is stu-
died. The purpose of work is the analysis identification of influence of reputation on the decision of judicial
authorities. A subject of article are norms of common law and traditional views of the Siberian nomads.

With application of a historical and legal method and synthesis influence of public opinion and reputation on
the judgment of verbal punishment and works of scientists-lawyers is investigated.

The reputation of the person consisted of two components: the attitude of society towards family which part is
the personality and reputation of the individual. The reputation of the person was considered by bodies as the proof
of guilt or not guilt, truthfulness of indications and other. The author marks out criteria of determination of the status
of family and the status of the personality in criminal law. At decision-making the reputation of all participants of
process was considered.

Keywords: status of the personality; reputation; status of collective; common law; custom, disciplinary mea-
sures; indigenous people of Siberia; nomads; traditional way.

Introduction. Belonging to collective was of great importance as features of housekeeping and a
condition of accommodation slowed down allocation of the individual status of the personality. The status
of the personality was defined by belonging to a sort and individual characteristics. The reputation of the
defendant and other participants of trial was one of the most important factors of determination of guilt.

Methods. By means of historical and legal methods the analysis of influence of public opinion and
reputation on the judgment of verbal punishment is carried out.

Discussion. Before the beginning of the 20th century customs remained the main source of the right
with the Siberian nomads. The legislation accurately differentiated the interests of the state on the national
outskirts and questions of local value. Local customs regulated local questions of the investigation and
legal proceedings of separate structures. The offenses committed by aboriginals were considered by tradi-
tional vessels (verbal punishment) or the public judicial authorities (district vessels). Treated jurisdiction
of district court: indignation; premeditated murder; robbery and violence; counterfeiting; stealing of state
and public property. Other offenses were called "claim" and were considered verbal punishment. Verbal
punishment at the same time was body of investigation and court. Questions of investigation and legal
proceedings were not regulated by the official legislation that led to saving historically developed
traditional rules [19].

Features of nomadic economy and severe living conditions assumed a patrimonial unification.
Belonging to a sort was the main thing a condition of existence [8]. Features of housekeeping slowed
down allocation of the rights and individual's duties. The person was considered as a part of collective.
The status of the personality was derivative of the status of collective. The collective provided preser-
vation, action and transfer of life experience to future generations, but also was the main economic unit.
Therefore throughout a long time the collective acted as the subject of common law. Functioning of com-
mon law is always characterized by a significant role of collective [2, 4, 12, 15], at the same time within
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common law the individual status of the personality gradually began to be distinguished [6]. The period of
action of common law is the initial stage of formation of the status of the personality, at this stage the
importance of collective remains.

Value judgment of acts of the personality is characteristic of common law [14]. In solutions of verbal
punishment as justification of use of a coercive measure it is used instructions on reputation of the defen-
dant [11], but not on weight of deeds. As, the family (or a sort) was an economic unit at a nomadic way of
life, defining was the social value of collective. The subjectivity has two the being individual status and
the status of family which part is the person. The individual status and belonging to collective — a basis for
formation of public opinion about the personality, its acts, the importance of its indications and need of
public protection of its interests (it is not dependent on in what quality the personality acts: defendant,
claimant, witness).

The collective provided action of common law, guaranteed implementation of contractual obligations
and decisions of traditional bodies. Therefore the collective beginning interfered with allocation of the
rights and individual's duties that allowed to shift duties of the personality to all family members. In pro-
cess of allocation of the individual status the role of collective decreases. The collective beginning in early
sources of the written right remains in the form of institute of mutual responsibility. As criteria of the
collective status of family presence of a title at family, a financial position of family, implementation of
obligations (payment of debts, taxes, implementation of obligations under marriage agreements, etc.),
presence of the family members making before offense, or having "ill fame" acted.

The reputation of family was automatically projected on the personality that formed the relation of
society to the individual's acts. In the conditions of maintaining a nomadic way of life of people sought to
keep communication with family as the personality economically could not be independent unit. Besides,
the personality out of a sort (or families) was in an unprofitable social status as there was no that social
group which could undertake providing the arising duties and provide guarantees. It is possible to mark
out the following criteria, the individual status:

» presence of a position at the victim and defendant;

» origin and financial position of the victim and defendant;

* behavior and relation of the personality to values of society (way of life, observance of the standard
rules of conduct);

» religious affiliation (change of belief was not welcomed by society);

» offense recurrence.

At carly stages of development in various people the disciplinary measures were defined with
subjective factors [7] that found reflection in early written sources of law.

Reputation of the personality and collective were used as the factor defining the importance of
testimony, weight of perfect actions and weight of the caused damage to the claimant [13]. Bringing of the
oath (or oaths) was addition to reputation of the personality. Different types of oaths were used:

» the oath of the relative who guarantees execution of the decision (financial compensation) [4];

» the oath of the suspect, for confirmation of innocence [3, 18];

» the oath of the witness, for confirmation of reliability of indications.

Often the oath was the main or only proof of fault of the suspect [3]. The oath or the promise of the
defendant was used in case the claimant and the defendant had equivalent reputation, or in case of exis-
tence of contradictory proofs. The oath of the witness was not required if the he had positive reputation
and high social value in society.

Use of institute of a trial by ordail was considered as the aggravating circumstance or the proof of
innocence. Use of ceremonies for receiving accurate information was based on religious beliefs. Cere-
monies of bringing of the oath and passing of test used at a lack of proofs. If the ceremony of bringing of
the oath was made, then other proofs were not required. The refusal of passing of test or the oath was the
proof of guilt of the defendant.

Institute of a trial by ordail and use of the oath it was applied in legal proceedings of many people of
the world at early stages of historical development [9, 10, 20]. Adoption of the oath was used as for
justification of the defendant (the defendant and/or his relatives swore), and for confirmation of words of
the claimant [3]. The collective beginning was reflected also on making decision on use of sanctions, the
disciplinary measures could extend not only the defendant and his family members [16] and also to the
unfair witness [1].
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Results. Bodies of verbal punishment proceeded, first of all, from public opinion and characteristics
of the victim and the defendant, and the status of their families. Existence of clear advantage of one of
families was the basis of application of softer measure and release from responsibility. At equality of
families characteristic directly of participants of trial was the following powerful argument. By offense
consideration the reputation not only the defendant, but also the victim and the witness was of great
importance. Force of testimonies of the witness had subjective character therefore were not always
considered. If the witness had negative reputation, then his indications were not considered. In case
witnesses gave opposite evidences, then data of the witness with higher status were considered.

B. B. HaymknHa
H. ®©. Karanos areiHIarsr Xakac MCMJICKCTTIK YHHBEpCHTET, ADakaH, Peceit

CIBIP KOIINEHILIEPIHIH KAJIIbI KYKBIFbl BOMBIHIIA TOPTINTIK IMAPAJAP/IbI
AHBIKTAY KPUTEPUACHI PETIHJAE KEKE TYJIFA TYPAJIBI KOFAM/BIK ITIKIP

AnnoTtamust. Kamrs! KYKbIK HOpMaIaphl HETi3IHAE aybI3IIA »KAa3ajay COTTAPBIHBIH KBI3MET TIXIpHOECi 3epT-
teneni. JKyMBICTBIH MAaKCaThl COT OPTaHIAPBIHBIH MCIIIMIHE OSIEIIiH 9CEPiH AaHBIKTAY /Il TAJIAY OOJIBIN TAOBLIAIEL
MaxkaaaHBIH TaKBIPBIOHI — Ci0ip KOMINICHAIICPIHIH KA 3aHIAPBI MCH AXCTYPIIL KO3KapacTaphL

TapuXu-KYKBIKTBIK 9/1iC IEH CHHTE3ACY AiH KOJITAHBLIY bIMCH KOFAM/BIK IIKIPAl XKOHE aybI3IIA XKAa3aJap/Isl KOHE
FAITBIM-2TBOKATTAP/IBIH IIBFAPMAJIAPBIH OCACTIHE OCEP €Ty 3CPTTCIIAL

AnamvHbIH Ocmerni €Ki KOMIOHCHTTEH TYPIBI. KOFAMHBIH OTOACHIHA JCTCH KO3KAPACHI, OHBIH Oip Oeiri eke
TYJIFAHBIH JKoHE OcaeminiH Oipi. ATaMHBIH KIHOCIH A2JEIney HEMece KiHACI3IIK, ASJCIAeMEICP i MIbIHIIBUIIBIFBI
JKOHE OacKamap CHAKTHI aTaMHBIH OcJETiH KapacThIpabl. ABTOP OTOACHIHBIH MOPTEOCCIH AHBIKTAy KPUTCPHHJICPIH
JKOHE KBUIMBICTBIK KYKBIKTA JKCKE TYJFaHBIH MopreOeciH Ocmrineimi. Illemiv Kabpuraay OaphIChIHAA IPOLECKE
KATHICY ITBLIAPABIH OAPIIBIFBIHBIH OCICTiH KAPACTHIPIbL.

Tyiiin ce3aep: 'Keke TYIFAHBIH MopTeOeci; Oenei; YKbIMHBIH MaOpTEOECi; OpPTaK 3aH; KEACHIK, TOPTINTIK ma-
panap; 6aitbIprel TYPrEIHAAPH! Cidip; KeImeHaIep; A3CTYPIIl TICIII.

B. B. HaymknHa
Xaxkacckuii rocyaapcTeeHHbIN yHEBEpcuTeT mM. H. @. Karanosa, Adakan, Poccus

OBIIECTBEHHOE MHEHME O JJMYHOCTH KAK KPUTEPHA OIPEJEJEHUA
JUCHHUTLUIMHAPHBIX MEP 110 OBIIEMY NIPABY CUBUPCKHUX KOUEBHHUKOB

AnHoTanmms1. M3ydeHa mpakTuka ASATEIFHOCTH CyI0B CJIOBECHOH pAacIipaBbl HA OCHOBE HOPM OOBIMHOTO ITPAaBa.
Lenbto paboThl SABIACTCA aHANH3 BBIIBJICHHE BIMSHMS PENyTAlMH HA PEIICHHE CYACOHBIX opraHoB. [Ipeamerom
CTATBH SABJLTFOTCS HOPMbI OOBIMHOTO IPAaBa M TPAJUIMOHHBIC BO33PECHHUS CHOMPCKUX KOUCBHUKOB.

C mpuMEHEHHEM HCTOPHKO-IPABOBOTO METOA M CHHTE3a HCCICIOBAHO BIMSIHHC OOINECTBEHHOTO MHEHHUS H
peryTaIyy Ha PEMICHAUE Cy 1A CJIOBECHON PACIIPABhI U TPY/IBI YUCHBIX-FOPUCTOB.

B cratee moka3aHO, KaKk PENMyTammsl JHIA CKIAABIBATACH W3 JBYX COCTABILIOIIMX: OTHOIICHHE OOINECTBA K
CEMbE, JACTBHIO KOTOPOTO SABILICTCS JIHYHOCTH;, PENyTAUWsI WHAWBHIA. Pemyrarms muma paccMaTpuBaiach OpraHaMu
KaK J0KA3aTeIbCTBO BUHOBHOCTH WM HE BHHOBHOCTH, IPABIMBOCTH ITOKA3AHUH U T.J1. ABTOP BBIJCISCT KPUTCPHU
OTIPEICICHAS CTATyCa CEMBH W CTaTyCca JMYHOCTH B YTOJIOBHOM mpase. [Ipw NpWHATHH pEINCHUH yYWTHIBAIACH
peryTanys BCeX YUYaCTHUKOB IPOIIECcCa.

KioueBnbie ciioBa: craTyC JIMYHOCTH; PEIYTAIFSL; CTATYC KOJUICKTHBA, OOBIMHOE MPABO; OOBIMAM, MEPHI B3bIC-
KaHHS, KOpSHHbIC Hapoapl CHOMPH; KOUCBHHKH, TPAIULHOHHBIN YKIA.
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