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LEGAL CHARACTERISTIC OF THE ILLEGAL BUSINESS

Abstract. Within development of the market relations of one of fundamental basis of economic stability of the
state is business activity. Business is the independent, initiative activity of citizens, oralman and legal entities,
directed to receiving income by use of property, production, sale of goods, performance of work, rendering services,
based on the right of private property (private business), or on the right of economic maintaining, or operational
management of the state enterprise (state business). Business activity is carried out from name, risk and property
responsibility of the businessman. Small business entities are individual entrepreneurs without formation of legal
entity and the legal entities, carrying out business, with an average annual number of workers, no more than hundred
people and average annual income not over three hundred thousand monthly settlement indicators, the corresponding
financial year, determined by the law on the republican budget and operating for January 1. Subjects of microbusi-
ness are the small business entities, carrying out private business with an average annual number of workers no more
than fifteen people or average annual income not over thirty thousand monthly settlement indicators. Subjects of
average business are the individual entreprencurs and legal entities, carrying out business and average annual income
over 300 000 three hundred thousand monthly settlement indicators, 3 000 000-fold MRP, inclusive with the number
of workers from 101 to 250 persons. Subjects of large business are the individual entreprencurs and legal entities,
carrying out business and answering to one or two of the following criteria: the average annual number of workers is
more than two hundred fifty people and (or) average annual income over three million monthly settlement indicator.
The state gives not only support, but also control on the introduction of the unified register.

Keywords: business activity, private property, economic maintaining, operational management, state business,
legal entity, natural person, sector of economy, subject of business, trade secret.

Entreprencurial activity is determined by the civil legislation of the Republic of Kazakhstan as an
independent, carried out at your own risk activities aimed at systematically profit from the use of property,
sale of goods, works or services by persons registered as such in accordance with the law [1].

But how is interpreted the concept of “entreprencurship” in the Encyclopedic Dictionary entre-
preneur: “Entrepreneurship - leading independent activity of the citizens, aimed at making profit or
personal income, carried out on his behalf, under your financial responsibility, or under the legal res-
ponsibility of a legal entity. An entrepreneur may carry out any economic activities not prohibited by law,
including commercial mediation, purchase, consulting and other activities, as well as securities trans-
actions” [2].

We can findvery interesting characteristic of business, contained in the book “market entrepre-
neurship”™: “Entreprencur in the activity aims to provide the necessary combination or blend of the re-
quired personal benefit from the public good for profit. ... Entreprencurship is an activity that is associated
with an investment in order to generate profits through a combination of personal benefit to the public
good” [3].

Having considered the above definition of entrepreneurship, we can identify the main features of the
business to be considered at a subsequent discussion of the research. The most important features of the
business, in our opinion, include:
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- Autonomy and independence of economic entities; any entrepreneur is free to make a decision on a
particular issue, of course, under the rule of law;

- Economic interest. The main objective of business - obtaining the maximum possible profit. At the
same time, pursuing their very personal interests a high profit, the entreprencur contributes to the
achievement of public interest;

- Economic risk and responsibility. The most for any calculations verified the uncertainty, the risk
remains.

These essential features of entreprencurship are interrelated and operate simultaneously.Article 180
of the Criminal Code of the Republic of Kazakhstan has fixed “illegal entrepreneurship”, whichhas in-
cluded in chapter 22 of the Criminal Code of the country “the crimes in the sphere of economic activity”.

The adoption of the Constitution of the Republic of Kazakhstan in 1995, enshrines the right to the
free use of each of their abilities and property for entreprencurial and other economic activities, prompting
lawmakers to recognize that law is independent object of the criminal law protection.

From this point of view, it is clear the position of the newCriminal Codeof the Republic of Kazakh-
stan (adopted in July, 2014) about the responsibility for the various forms of abuse in the sphere of
economic activity. This Criminal Code of our country works since January, 2015. In the articles of the
Criminal Code of the Republic of Kazakhstan described the symptoms of conduct “illegal business”,
“illegal banking activity”, and “so calledentrepreneurship”.

The objectives of the criminal law are prevent the actual transfer of business activity in the sphere of
illegal or “underground” economy, and accordingly, its withdrawal from the control of the state, which
usually entails non-compliance with the legal obligations of entrepreneurs to the state and citizens.

Atrticle 180 of the Criminal Code of the Republic of Kazakhstan is directed against this illegal busi-
ness, which is, at least, caused large-scale damage or associated with the generation of income, or carried
out with other qualifying features.

The business activity in the field of production, trade, services, production work, etc. is carried out
the statutory registration or licensing procedure. Such activitics may be widespread, but the criminal lia-
bility arises only in cases where this activity represents a significant danger to the public and prohibited by
the criminal law.

Object of the crime are the social relations, governing entrepreneurial activities in good faith and
protected by the criminal law. Professor Z. A. Neznamova believes that the generic composition of the
object of the crime to the social relationships that provide the normal, established procedure for state
business. The author agrees with this definition of a generic object of illegal business [4].

The immediate object of the crime are legitimate business interests, the normal state of the economy,
the interests of customers, partners and other individuals and organizations, as well as the financial inte-
rests of the state as the result of illegal business, which creates the possibility of an uncontrolled state, its
income tax authorities.

Supporting and protecting the business, government, at the same time, ensure its legality, it exercises
control needed to ensure the interests of the state, society and the legitimate rights and interests of citizens.
The state bans or restrictions on certain activities, failure of which makes these activities illegal [5].

Article 180 of the Criminal Code of the Republic of Kazakhstan “Illegal Business™ consists of two
parts. The first part of the article provides the basic structure of the offense, and the second - provides the
qualifying circumstances. The main part of the offense is delimited by the character action.

Implementation of business activity without the registration or without a special permit (license) in
cases where such a permit (license) is required, including any acts constituting the registration or permit
entrepreneurial activity or inactivity, consisting of dereliction of duties imposed by law.

This procedure is characterized by three features: the commission described the wrongful act of
socially dangerous consequences in the form of a large damage that is caused to the citizens, organizations
or the state, and a causal link between the act and the damage incurred.

The objective side, along with the acts, also includes the removal of a large amount of income.

Identify signs of illegal business, the legislator has provided, and form the commission of the act:

1) Carry out business activities without registration;

2) Carry out business activitics without a special permit (license);

3) Carry out business activities in violation of the licensing conditions.
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The first form - entreprencurial activity without registration. Under the entreprencurial activity
without registering means occupation without evidence produced in due course. The status of the entre-
prencur acquired after registration. This is a mandatory requirement of the current legislation (Articles 25,
52, 53, 54 of the Civil Code of the Republic of Kazakhstan).

The order of business registration of the citizens defined in Art. 25 of the Civil Code of the Republic
of Kazakhstan, the procedure for registration of business entitics engaged in commercial activities, defined
in Art. 53. A citizen has the right to engage in entreprencurial activities without forming a legal entity
from the moment of state registration as an individual entreprencur. The head of a peasant (farmers) eco-
nomy, carrying out activities without establishing a legal entity, an entrepreneur from the moment of state
registration of a peasant (farmers) economy. Since then, the activity becomes legitimate enterprise.
Therefore, it is illegal entreprencurial activity without any registration or before the date of registration.

Implementation of business activity without registration: such activities prior to the submission of
documents required for registration, or even after the filing of such documents, but before it was an act of
state registration of such activities (if such act had taken place).Justified refusal to register the business
makes last illegal.

Entreprencurial activity is illegal and is recognized in the event that its activity is carried out in the
period of appeal against the decision to refuse registration (before the entry into force of the court that the
denial of registration to be unfounded, of course, provided that this decision took place) [6].

The offense is missing if entrepreneurial activity is registered in accordance with the law changes and
additions to the constituent documents, or changed the legal form of the company (except for enterprises
with the foreign investment).

The second form of the analyzed crime — carry out business activities without a special permit in ca-
ses where such permission is required. An entrepreneur may carry out any activities, as defined in the Charter.
The only exceptions are for those activities, which are prohibited by the law of the Republic of Kazakhstan.

Certain activities require a special permit. In Kazakhstan, the main list of these activities and the
procedure for obtaining a license contained in the decree of the Government of the Republic of Kazakh-
stan dated January 14, 2016“On licensing of certain activities” [7]. Resolution of the Government ap-
proved a list of activities licensed in the territory of regions, cities of regional importance, which include:
medical practice (except for the treatment of patients suffering from infectious and oncological diseases),
public demonstration of films and videos, the organization and content of sweepstakes and gambling
institutions, activities for the production of food, veterinary practice and pharmaceutical activity, motor
activity of passenger in the maintenance and operation of gas stations, tourist and excursion activities, etc.

Licensing of specific activities provided by separate laws and regulations of the Republic of Kazakh-
stan. For example, the law “On private detective and security activities”, Law of the Republic of Ka-
zakhstan “On Education”, the Law “On psychiatric care and guarantees of citizens' rights in its provision”
and others. In accordance with the requirements of law, entrepreneurial activity is illegal if carried out at
all without a license or during the execution of the license prior to its receipt.

The third form of the analyzed crime is to carry out business activities in the violation of the licensing
conditions. Breach of license — it's non-compliance in the implementation of business requirements
specified in the special permit (license). This form of crime will occur if a person with a license for a cer-
tain kind of activity will begin to engage in other activities. For example, a doctor with a license to engage
in private medical practice begins to treat patients suffering from cancer or veterinarian having a license to
engage in veterinary practice. Of course, it treats people. Violation of the licensing terms can be expressed
in the business in the area, where the activity permitted by license or after the expiration of the license
prior to its extension.

However, the commentary to the Criminal Code of the Russian Federation A. E. Zhalinsky believes
that such a sign of illegal business as activities not specified in the license, it is necessary to refer to a
breach of licensing conditions. We believe that the above topic refers to business without a special permit.

If the employer for violations of the law deprived of the license, the continuation of its business
activities should be classified as a business without the special permit.

It is well known, that the crime is an alternative structure. It will be completed or after the effects
have come in the form of large-scale damage to the citizens, organizations or the state. Therefore, the
construction of the objective side of the crime being analyzed by the material and formal elements.
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Illegal business, causing major damage to the citizens, organizations or the state, is the composition
of the material, since the crime is considered to be completed as soon as major damage. Illegal business,
combined with the generation of income in a large amount is formal structure, and therefore considered as
completed from the moment of committing any of the specified disposition. Article 180 of the Criminal
Code of the Republic of Kazakhstan involves the illicit extraction of income in a large amount. Under this
article was recognized a large amount of income, the amount of which exceeds two hundred times the
minimum wage. However, the definition of large-scale damage caused by illegal business to individuals,
organizations or the state, has not received a legal interpretation and is estimated category.

Recognition caused by an individual entreprencur or a commercial organization major damage
depends on their financial position, extent and quality of the property caused by physical, organizational
and other damage. Recognizing the damage major decided by the court, based on the specific circum-
stances of the case. Below we take a look on especially illegal business qualifications related to the defi-
nition of major damage.

The subjective aspect of illegal business is determined by the fault of a direct or indirect intent. The
perpetrator is aware that engaged in business without registering, or carries on business, for employment
which requires a special permit (license) or that is engaged in this activity in violation of the licensing
conditions, foresees the possibility or inevitability of causing large-scale damage to the citizens, organi-
zations or the state, and wishes or deliberately admits causing such damage, or is indifferent to it. The of-
fender may also be aware that extracts from illegal activities income on a large scale and wish the extract.

So, if it's illegal business, causing large-scale damage to the citizens, organizations or the state, is
directed into a person in any form of intent. For example, the possible harm to human health as a result of
negligence employment medical practice in violation of licensing conditions.

The subject of the crime can be both general and specific. The subject of the crime can be imputed to
any individual, i.e., the citizen of the Republic of Kazakhstan, a foreigner or a stateless person who is
required to register as an entrepreneur or to obtain the appropriate license to engage in certain activities.
The subject — a person capable of the actions to acquire and exercise civil rights, create for themselves
civic duties and perform them (civil capacity), including carrying out business activities.

The subject of the business activities in the case of violation of the licensing terms can lose the
license. In the Republic of Kazakhstan making business with the individual person is possible only if he
has almost achieved eighteen years old (Art. 20 of the Civil Code of the Republic of Kazakhstan).

Professor Z. A. Neznamova believes in entreprencurial activity without registration of the subject of
the crime may be any person who has attained 16 years of age. The legal literature concerns age limit cul-
prit (sixteen or eighteen years of age) lost the urgency in connection with the introduction of the civil law
concept of “emancipation”.

Part 2 of Art. 180 of the Criminal Code define aggravating circumstances of illegal business. They
are: illegal business activity by an organized group, gaining income on a large scale, entreprencurial
activity by a person previously convicted for illegal enterprise or illegal banking activity.

According to Art. 35 of the Criminal Code of the Republic of Kazakhstan, the crime committed by an
organized group, if it was committed by a stable group of the persons, who combined beforehand to com-
mit one or more crimes. This variety is peculiar complicity professionalism and stability. Organized group
is characterized by mandatory signs, which should include the preliminary agreement and sustainability.

Sustainability refers to the presence of an organized group of permanent links between the members
and the specific methods of the preparation or commission of one orseveral crimes. On the stability of this
criminal association indicates the duration of its existence in time. This may be the time elapsed since the
formation of the group until the moment of the first of its participants planned crimes. This may be a
period of time within which its members committed crimes. At the same time the length of the existence
of such a group over time indicates a high degree of consistency in the criminal conduct of its participants.

In addition with the high degree of coherence and stability of the relations between the members of
an organized group could indicate the existence of a plan of criminal activity labeled it the roles and
functions of individual acts and operations. At the same time sustainability of links between the members
of an organized group reflects not only the high degree of consistency of their behavior, but also the level
of isolation, isolation from society, the criminal formation (with its own rules of communication, chain of
command, discipline, etc.).
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In the conclusion we would like to note, that each organized group is no longer just a participant in it,
as a member regardless of the location and functions allocated to it in the implementation of the plan of
criminal activity. This conclusion is confirmed by the fact that the law does not limit the participation in
an organized group, or only the performing co-member actions, as is the case with “a group of persons”.
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3AHCBI3 KOCIIKEPIIKTIH KYKBIKTEIK CHTIATTAMACKHI

AnnoTtanust. HapsIKTHIK KaTBIHACTAP JAMYBIHBIH MICHOCPIHAC MEMIICKETTIH SKOHOMHUKAIBIK TYPAKTHIIBIF BIHBIH
IpreJi Heri3aepiHiH O0ipi KOCIMKEPIIK KbI3MeT O0ubIn Tadbbu1aapl. Kocimkepimik, KeKe MEHINIK KYKBIFBIHA (FKEKE KACiI-
KCpJIiK) HEMECE MAPYAIIBLIBIK KYPri3y HEMECE MEMIICKETTIK KOCIMOPBIHAAPIBI JKeICT OacKapy KYKBIFBIHA HETI3ACIT-
TCH (MCMIICKCTTIK KOCITIKEPITIK), MYNIKTI MalAaIaHy, Tayapiaapabl OHAIPY, CaTy, >KYMBICTAPABI OPBIHAAY, KBI3METTSP
KOPCETY apKbLUIBI Ta3a TAOBICTHI alyFa OAFBITTAIFAH A3aMaTTap, OPAIMAHIAP MCH 3aH/IbI TYJFAIAPAbIH OaCTaMaIIbLL,
JKeKe KbI3MeTi 00urbIn Tabbutaasl. Kocimkeprik KbI3MET KACIMKEPIiH TOYCKENIIKKE JKOHE MYJIKTIK KAy alTKePIIiJIriHe
6alIaHBICTHI XKY3eTe achIpbLIaabl. [1IaFbIH KCIIKEPITiK CYOBEKTIIEP] PECITy OIMKAIBIK OFO/KET TYPaJIbl 3aHMEH OcKi-
TIITCH JKOHE THICTI KAP>KbI XKBUIBIHBIH, 1 KAHTAPBIHIA COHKEC KEJICTIH OPTAIa aiiIbIK TaOBICHI AHIIBIK CCENTIK KOPCET-
KIIOTiH YII MBIHHAH Oip O6IiriHCH >KOHC OpTamia AiIBIK KBI3MCTKSPIICDP CAHBI JKY3 AJAMHAH ACTAHTBIH 3aHIBI TYJI-
Famap YKOHS 3aHIbI TYIFAIAPAbl KYPMal KOCITKSPIIKTI JKYPTi3eTiH KEKE KOCIMKEPIep OO TaOBLIATBL.

MHUKpOKaCITIKEpITiK CyOBEKTLIEpl 00BN KbI3METKEPICPIHIH OPTAIla KbIIIBIK CAHBI OH OSCTCH HEMECE OpTara
AMIIBIK TAOBICHI AHIIBIK ECENTIK KOPCETKIIT OTHI3 MBIH ACHAWTBIH KEKE KOCIITKEPIIIKTI XKY3E€Te aCBIPATHIH MIAFBIH KACII-
KEPIiKTiH CyOBeKTiNepl Tabbutaapl. Opra KACIIKepIiK CyOBEKTIIEP] KOCITKEPIIIKTI KYPIi3eTiH KbI3METKEPICP CaHBI
101 amamuan 250 agam¥a aeiin oprama LTIk Ta0BICEI AEK 3 000 000 eceneHIeH MemIepiH KOCKAHIAFBI OpTa-
II1a alJIbIK ecenTik kepceTkimTiy 300 000-acTam TabbICH Oap YKEKE KACIIKEPIIEp JKOHE 3aHIBI TYIFanap O0sI TadbI-
nagpl. Ipi KocimKkepaik CyOBEKTIIEpl KCITKEPIIK KbI3METTI »KY3€Te aChIPATHIH JKOHE KEJeCi KpUTepHHIepaiH Oipeyin
HEMECE EKEYIH KAHAFATTAHABIPATHIH JKEKE KOCIKEPJIECP MEH 3aHAbI TYJIFAIap OObII TaOBLIAABL: KbI3METKEPICPAIH
OpTaIa KeLIIBIK CAHBI CKi Y3 CIYIACH acaibl KOHC (HEMECE) OPTAIIA KBUTABIK TaOBICH AlJIBIK CCENTIK KOPCCTKIMI-
TiH YII MHITHOH SCCICH aCTAMBIH Kypaiapl. MEeMJICKET TCK KaHA KOJIIAY KOPCeTil KaHa KOMMAMIbl, COHBIMCH KaTap
OipbIHFal TI31TIM €HT13Y apKBUIBI OAKBLIAY IBI XKY3ETE aCBIPAIBL.

Tyiiin ce3aep: KOCIMKEPIIK KbI3MET, KEKE MCHIIIK, IMAPYaIIbIIbIK KYPri3y, xKeaea 0ackapy, MEMIICKETTIK K-
CITIKEPITIK, 3aHbI TYIFA, )KEKETYIFA, IKOHOMHKA CEKTOPBI, KOCIMKEPIIIK CYyOBEKTICL, KOMMEPIHSITBIK KYITHSL
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MMPABOBASA XAPAKTEPUCTHKA HE3AKOHHOI'O NIPEAITPUHUMATEJBCTBA

Annotamus., B paMkax pa3BUTHA PHIHOYHBIX OTHOIICHHH OJHOH W3 (DYHIAMCHTATBHBIX OCHOBOHM SKOHOMH-
YCCKOHW CTAOMIBHOCTH TOCYAAPCTBA SABIACTCS MPCANPHHUMATCIBECKAS ACATCIBHOCTD. [IpeANPHHAMATCIHCTBOM fAB-
JACTCA CAMOCTOATENIbHAA, HHUIUATHBHAS JCATCIBHOCTh TPAXKAAH, OPAJIMAHOB U FOPHAMYCCKUX JIUL, HAMPABJICHHAS
HA MOJYYCHHE YUCTOT0 J0XO0AA MyTEM HCIOIb30BaHUA UMYIIECTBA, TPOU3BOACTBA, IPOJAKH TOBAPOB, BBIOJTHCHUS
paboT, OKA3aHHA YCIYT, OCHOBAHHAS HA MPABC YACTHOM COOCTBCHHOCTH (MACTHOC MPSANMPHHHMATCIECTBO) THOO HA
TPaBE XO3SMCTBEHHOTO BEACHUS WM ONMEPATHBHOIO YIPABICHUS TOCYJAPCTBEHHOTO MPEANPHATHUS (TOCYAPCTBECH-
HOC MPEeANPUHUMATENLCTBO). [IpeanpuHuMareabCckas ASATEABHOCTh OCYINECTBIACTCA OT MMEHH, 3a4 PUCK H MOJ
HMYIICCTBEHHYIO OTBETCTBCHHOCTD MpeanpuHuMATel. CyObeKTaMH MAJIOTO MPCAMPHHAMATCIBCTBA SABJLAIOTCS HH-
JUBHIY AIBHBIC PESAIPHHAMATENH 0¢3 00pa30BaHUs FOPUINUCCKOTO JIMIA U IOPHANICCKUC JIMIIA, OCY IIECTBILIFOIIIC
TIPEANPHHAMATEIBCTBO, CO CPESTHETOIOBOM YHCICHHOCTHIO PAOOTHHUKOB HE OO0JICE CTA YEIOBCK W CPEIHETOJOBBIM
JOXOJOM HE CBBIIIEC TPEXCOT THICAYCKPATHOTO MECAIHOTO PACUCTHOTO MOKA3ATEN, YCTAHOBICHHOTO 3aKOHOM O Pec-
My OTMKAHCKOM OFO/KCTE M ICHCTBYIOIICTO HA | SHBAPA COOTBETCTBYHOIICTO (PHHAHCOBOTO roga. CyOBCKTAMH MHK-
POTIPEANPUHIMATEIBCTBA SBILIIOTCSI CYOBEKTHI MATOTO IPEANPHHUMATEIBCTBA, OCYIIECTBILIONIE YACTHOES TPEa-
TIPUHIMATEIBCTBO, CO CPEIHETOA0BON YHCICHHOCTHEO PAOOTHUKOB HE 00JIee ISITHAANATH YETIOBCK HIH CPEIHET010-
BBIM JJOXOJOM HE CBBIIIC TPHUIIATH THICSUCKPATHOTO MECSMHOTO PAacUYeTHOTO mokazareixt. CyObeKTaMH CpPEeIHETO
TIPS ANPUHUMATEILCTBA SABJSIFOTCA MHAMBUIYAJIbHBIC MPEANPUHUMATEIN U FOPUIUYCCKUE JHUIA, OCYILECTBIIOIINC
TPEANMPUHUMATEIBCTBO, H UMEIOIUN CpeaHEroaoBon oxoa cBbime 300 000 TPeXCOT THICAUCKPATHOIO MECSIHOTO
pacuerroro mokaszarend, 3 000 000-kparHoro MPIT BKIIOMHTEABHO, ¢ KOJIMTICCTBOM PaboTHHKOB 0T 101 10 250 ue-
noBeK. CyOBCKTAMH KPYITHOTO MPSANMPHHAMATSIIHCTBA ABIAIOTCA HHIHBAIY ABHBIC MPSANPHHEMATSITH W FOPHITICC-
KHE JIMLQA, OCYIIECTBIIOMNE NPEANPUHUMATEIBCTBO U OTBECYAOIINE OJHOMY N ABYM M3 CICAYIOIUX KPUTCPUEB:
CPEHET0I0BAsI YMCICHHOCTh PA0OTHHKOB 0OJEe OBYXCOT IATHACCATH YEIOBCK M (MIIM) CPETHETONOBOH OXO.
CBBIIIC TPEX MIVDIHOHHO KPATHOTO MECAYHOTO PACUETHOrO MOKasaTend. I'0CyaapcTBO OKA3BIBAECT HE TONBKO MOJ-
JEPAKKY, HO TAKKE H OCYHICCTBIIACTE KOHTPOJIb IyTEM BBEACHHA €IHHOTO PEECTpa.

Kimo1ueBbie c/I0Ba: TIpeANPHHAMATETBCKAS ACIATEIbHOCTD, YACTHASI COOCTBEHHOCTD, XO3SIICTBEHHOE BEJCHHE,
OTIEPaTHBHOE YIIPABJCHHE, TOCYJAPCTBEHHOE MPEAPHHAMATEIBCTBO, FOPUIMICCKOE U0, (PU3HIECKOE JIHIO, CEK-
TOP IKOHOMHKH, CYOBCKT NMPSANPHHAMATSIIHCTBA, KOMMEPUCCKA TalHA.
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