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ON MERGERS AND ACQUISITIONS IN THE BANKING SECTOR
OF THE REPUBLIC OF KAZAKHSTAN

Abstract. The article is devoted to the research of certain problems of legal regulation of mergers and acqui-
sitions in the banking sector of the Republic of Kazakhstan on the basis of theoretical views on the concepts, features
and motives of bank mergers and acquisitions and analysis of existing legislation. In particular, the authors draw
attention to the problem of the discrepancy between the provision of the Civil Code of the Republic of Kazakhstan
concerning the forms of reorganization to the Constitution of the Republic of Kazakhstan, as well as the lack of a
unified approach in regulating relations in the field of reorganization of banks by the existing legislation. The urgen-
cy of the study of these issues is beyond doubt, since these aspects are analyzed from the position expressed by the
President of the Republic of Kazakhstan on the "resetting" of the financial sector of the country in the Addresses to
the Nation in 2017 and 2018, the provisions of the Strategic Development Plan of Kazakhstan until 2025 and the
Program for Improvement of the Financial of the Banking Sector of the Republic of Kazakhstan carried out by the
National Bank of Kazakhstan.

Based on the study of the mentioned problems, the authors propose recommendations for improving the current
legislation in this field. The article also touches upon the issues of regulating the economic responsibility of bank
owners, since regulation of these issues directly affects the financial position of banks and the achievement of mana-
gement objectives of banks, including the success of mergers and acquisitions deals.
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the Republic of Kazakhstan.

Introduction. The concepts and advantages of mergers and acquisitions of banks are increasingly
being discussed in Kazakhstan's business and scientific circles, the media and, of course, in state autho-
ritics and government. Concerning the attractiveness of using this mechanism for the purposes of achie-
ving the stability of the banking sector, several scientific doctrines have been developed, which have been
studying in details in economic science [1, 2]. According to international practice conducting mergers and
acquisitions deals can be also considered as one of the instruments for resolving bank insolvency [3], since
mergers and acquisitions all have one underlying motive: to protect or improve the strength and/or profi-
tability of the dominant company, in other words, to maximize sharcholder wealth [4]. In terms of banks
such kind of deals lead a number of positive consequences in the form of improving the bank's financial
stability through increase of profitability and market value of the bank, increase of the market share
through expansion of the geographical boarders of providing banking services including extension of the
branch network, diversification of banking products, increase in customer base, as well as more efficient
management. Potential risks relate to the problems of integration and banks' reputation [5]. From this
perspective, researchers are currently actively studying this subject on the examples of transactions on
bank M&A especially evaluating the magnitudes of these costs and benefits [6].

It should be also noted that banking M&A deals are made not only at national level but they have
been becoming as one of the international mechanisms of increasing profitability of sharcholders. That is
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why these issues are of increasing importance given the upward trend in both number and value of
financial sector mergers, and increasing financial sector concentration levels in countries throughout the
world [7].

Starting in the early 1990s, the consolidation within the international banking industry has steadily
increased, leading to the present state of highly concentrated markets with just a few dominating players
[8] and this tool is considered as a modern method of global credit risk management within every country
and internationally [9].

President of the country in his addresses to the nation of Kazakhstan for 2017 [10] and 2018 [11],
Strategic Plan of the Republic's Development until the year 2025 [12] stresses the need to provide stability
of the bank sector, one of the effective measures among which is to improve the current legislation by
exclusion of gaps and contradictions, and introducing additions and amendments to some legislative acts
providing the norms aimed at improving the bank insolvency settlement regime particularly. That is why
this research aimed at finding out the problems in legal framework regulating the issues of M&A deals
conducting is actual and in demand. In addition, these issues are poorly studied and insufficiently deve-
loped due to the relatively short period of independence of the state itself and the development of its
financial system.

It should be noted that the economic mechanisms of mergers and acquisitions have been reflected
through the legal regulation of relations in the sphere of reorganization of banks in the forms of merger
and acquisition in the legislation of the Republic of Kazakhstan, the peculiarities of which will be consi-
dered from the point of view of critical analysis in this paper.

The legal basis for the regulation of the reorganization processes has a significant role in achieving
the above objectives, however, the legislation in this area is imperfect and requires its revision and im-
provement. At the same time, the legal regulation of the reorganization of banks has its own significant
features due to the exclusivity of the legal status of banks [13], since it requires analysis and consideration
of not only the civil legislation that directly regulates these issues, but also the banking legislation of the
Republic of Kazakhstan, which establishes a number of requirements, non-observance of which entails the
inability to commit such reorganization of such financial organizations, as well as the requirements of the
legislation of the Republic of Kazakhstan in the field of competition protection.

We would like also to take attention to the one of research of the various takeover legislations of
41 Western and developing economies. The authors of this research expect that merger laws have an im-
portant impact on merger activity. They distinguish between merger laws that positively and negatively
affect the frequency of acquisitions in a given country. Merger laws stimulating mergers may have bene-
ficial effects when the industry concentration is not at its optimal level. They can then create efficiency
gains from integration. However, stricter laws can have negative implications as well by preventing some
profitable acquisitions from succeeding. The authors conclude that national laws do not have a significant
effect on domestic or cross-border merger flows, after controlling for time effects and market conditions
[14]. To our mind, it can be explained by the nature of the law to be just a form of regulation of economic
relations. At the same time the quality of legislation can contribute achieving the benefits of bank transac-
tions on mergers and acquisitions, supporting stability of financial system and development business
initiatives due to the regulating and protective nature of the law, since it stipulates the main framework or
the order of execution of transactions.

Thus, this paper is devoted to some problems in legal regulation in the field of bank reorganisation in
the light of conducted policy of the Republic of Kazakhstan. These issues have not been well studied,
since the financial system of the country is in the process of development, the country is a developing state
with about 30 years of independence. Current state of bank sector of economy demonstrates the problems
including bank insolvency, which have to be eliminated with proper legal regulation either.

Methods of research. For the purposes of identifying problem aspects in the legal regulation of the
reorganization of banks in the form of mergers and acquisitions and the elaboration of sound recommen-
dations and proposals for its development and improvement, an analysis of the program documents for the
development of the Republic of Kazakhstan, the current legislation of the Republic of Kazakhstan was
carried out, as well as domestic and foreign literature devoting these issues was reviewed and analyzed.

As mentioned above, the President of the Republic of Kazakhstan defined the task of "resetting" the
country's financial sector in his address to the nation of Kazakhstan "Third Modernization of Kazakhstan:
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Global Competitiveness" dated January 31, 2012. The National Bank of Kazakhstan, as the body respon-
sible for regulating, controlling and supervising the financial market and financial organizations, and
helping to ensure the stability of the financial system, was instructed to work out a set of measures to
improve the banking sector, which involves clearing the balance sheets of banks from "bad loans" and, if
necessary, ensuring their capitalization by sharcholders. To achieve this objective, the National Bank
should have a greater scope of powers in order to perform operational control over the state of banks and
to take necessary actions against banks without waiting for a formal breach on their part on the ground of
a risk-based approach [15].

The task of "resetting" the financial sector was repeated in the Address of the President to the nation
of Kazakhstan in 2018, where the Head of the state indicates the need to complete the cleaning of the bank
portfolio from "bad" loans, drawing attention to the fact that the owners of banks should bear economic
responsibility recognizing the losses [16].

It should be noted that on 30 June 2017, the NBK launched a Program for Improvement of the Finan-
cial Stability of the Banking Sector of the Republic of Kazakhstan [17] aimed to improve the financial
sustainability of ailing banks. The program seeks to maintain stability and confidence in the banking
system and ensure that NPLs are adequately provisioned and do not pose a threat to the overall financial
system [18]. According to the data of this Program as of July 1, 2017, the loan portfolio (main debt) of
the banking sector amounted to KZT 15,533.3 billion. Overdue loans accounted for 28.3% (KZT
4,392 3 billion) of the loan portfolio, with overdue loans exceeding 90 days (NPL) accounting for 10.7%
(KZT1,663.0 billion). In accordance with the Program, the National Bank should identify problem banks
on the basis of effective supervision and implement an effective regime for resolving insolvent banks. In
order to restore and/or settle non-viable banks within the framework envisaged by the Program, it is pro-
posed particularly to apply bank reorganizations through mergers and acquisitions .

What are merger and acquisition? Merger is the corporate combination of two or more independent
business corporations into a single enterprise, usually the absorption of one or more firms by dominant
one. A merger may be accomplished by one firm purchasing the other firms assets with cash or its securi-
ties or by purchasing the other shares or stock by issuing its stock to the other firms' shareholders in ex-
change for the shares of the acquired firm. Acquisition occurs when one entity takes ownership of another
entity's stock equity interest or assets. It's the purchase of one business or company by another company or
business entity [19]. From the position of jurisprudence, the merger of legal entities is the establishment of
a new legal entity with the transfer of all rights and obligations of two or more legal entities to it and the
termination their activities. The acquisition of a legal entity is the termination of one or more legal entitics
with the transfer of all its or their rights and obligations to another legal entity [20]. This difference in the
forms of reorganization entails a difference in the implementation of the reorganization process. A legal
entity is considered as reorganized, except for cases of reorganization in the form of acquisition, from the
moment of registration of newly emerged legal entities. Thus, when reorganizing a legal entity by acquisi-
tion with another legal entity, the first of them is considered to be reorganized from the moment of ente-
ring the information on the termination of the activities of the acquired legal entity into the National
Register of Business Identification Numbers (Clause 4, Article 45 of the Civil Code of the Republic of
Kazakhstan). During reorganization, all rights and obligations of the reorganized legal entity or a part
thereof are transferred to other subjects of law, i.¢. there is a universal succession [21].

The main legal act, which provides the basic framework for the establishment, functioning, reorgani-
zation and liquidation of legal entities as subjects of civil legal relations, is the Civil Code of the Republic
of Kazakhstan [22]. According to clause 1 Article 45 of this Code, the reorganization of a legal entity
(merger, acquisition, division, separation, transformation) is carried out by decision of the owner of his
property or the body authorized by the owner, founders (participants), as well as the body authorized by
the constituent documents of the legal entity, or by decision of the judiciary in cases provided for by
legislative acts of the Republic of Kazakhstan. Legislation of the Republic of Kazakhstan may provide for
other forms of reorganization. At the same time, the Civil Code also provides for the provision that the
reorganization of joint-stock companies is carried out taking into account the specifics established by the
legislative act of the Republic of Kazakhstan on joint-stock companies. Taking into account that banks can
be established in the organizational and legal form of the joint-stock company (cl.1 Art.15 of the Law of
the Republic of Kazakhstan "On Banks and Banking Activity in the Republic of Kazakhstan" [23]), the
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provisions of the Law of the Republic of Kazakhstan "On Joint-Stock Companies" [24] on these issues are
to be considered and analyzed. Turning to this Law, we find the provision that the company's reorgani-
zation (merger, acquisition, division, separation, transformation) is carried out in accordance with the
Civil Code of the Republic of Kazakhstan, taking into account the specifics established by the legislative
acts of the Republic of Kazakhstan (cl.1 Art.81). The reference norm to the legislative acts of the Republic
of Kazakhstan above leads to the Law of the Republic of Kazakhstan "On Banks and Banking Activity in
the Republic of Kazakhstan", in cl. 1 Article 60 of which there is a provision that voluntary reorganization
(merger, acquisition, division, separation, transformation, converting) of banks (bank holdings) can be
carried out by decision of the general meeting of sharcholders (participants) with the permission of the
authorized body. The procedure for issuing permission for a voluntary reorganization of a bank (bank
holding) or refusal to issue this permit is determined by a regulatory legal act of the authorized body.

By analyzing and literally interpreting the norms of the above-mentioned legislative acts, it can be
concluded that the Civil Code of the Republic of Kazakhstan and the Law of the Republic of Kazakhstan
"On Joint Stock Companies" do not provide for such form of reorganization as converting envisaged by
the Law of the Republic of Kazakhstan "On Banks and Banking Activity". And if the Civil Code of the
Republic of Kazakhstan contains a blanket rule that other forms of reorganization may be envisaged by the
legislation, then the Law of the Republic of Kazakhstan "On Joint Stock Companies" indicates that only
the specifics of reorganization in the forms listed in it are established by legislative acts of the Republic of
Kazakhstan.

The analysis of these norms reveals several problems: the first problem is that the forms of reorga-
nization (according to the Civil Code of the Republic of Kazakhstan) and the specifics (the Law of the
Republic of Kazakhstan "On Joint Stock Companies") can be established in the first case in legislation,
and in the second case in legislative acts. This is illogical, since the forms of reorganization is the basic
concept specifics of which can be envisaged in legislation and not vice versa, and this demonstrates the
contradiction of legislative acts. Taking into account that the codes occupy a higher level in the hierarchy
of normative legal acts [25], it would be fair to say that namely the legislation of the Republic of Kazakh-
stan regulates relations in the field of reorganization of legal entities, and the contradiction of acts is elimi-
nated by applying the rule on the hierarchy of norms of regulatory legal acts. At the same time, the reorga-
nization of legal entities involves the solution of a number of issues of succession, within the framework
of which the rights and obligations of the reorganized legal entities are transferred.

In legal literature, the concept of reorganization is viewed as a way to terminate existing legal entities
with the simultancous emergence of new legal entities and the transfer of rights and obligations of the
former to the second in the order of universal succession [26]. We can agree with this definition with a
certain adjustment regarding the specifics of reorganization in the form of acquisition stipulating by the
legislation of the Republic of Kazakhstan. As it was mentioned above, under cl.4 Art.45 of the Civil Code
of the Republic of Kazakhstan a legal entity is considered as reorganized from the moment of registration
of newly emerged legal entities excepted reorganization in the form of acquisition. When reorganizing a
legal entity by acquisition with another legal entity, the first of them is considered to be reorganized from
the moment of entering the information on the termination of the activities of the acquired legal entity
into the National Register of Business Identification Numbers. Thus, as applied to the legislation of the
Re-public of Kazakhstan, such form as acquisition does not entail the establishment of a new legal entity,
but is carried out by transferring the rights and duties of the entity being acquired in the succession to the
organization to which the acquisition is directly effected.

At the same time, according to cl.3 of Article 61 of the Constitution of the Republic of Kazakhstan,
such important social relations and fundamental principles and norms, which relate to the legal personality
of legal entities, civil rights and freedoms, obligations and liabilities of legal entities , as well as issues of
ownership and other proprictary rights should be regulated directly by laws as normative legal acts of the
Parliament of the Republic of Kazakhstan adopted under the special stipulated procedure. As is known,
law (as a normative legal act) and legislation (as a set of normative legal acts) are not identical concepts.
In this regard, it can be concluded that the fundamental issues of reorganization and, above all, its forms
should be regulated exclusively by normative legal acts in the form of laws, and clause 1 of Article 45 of
the Civil Code of the Republic of Kazakhstan has to be appropriately amended in order to ¢liminate the
contradiction to the Constitution as the basic law of the state. It should be also noted that the above-
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mentioned problem of the discrepancy between the Civil Code of the Republic of Kazakhstan and the
Constitution of the Republic of Kazakhstan has not only a technical nature of the inconsistency of the
current legislation, but also provides the possibility of regulating the reorganization of legal entities by
subordinate legislation. This may be used as a soil for corruption.

The contents of the above-mentioned norms of the Civil Code of the Republic of Kazakhstan, the
Law of the Republic of Kazakhstan "On Joint Stock Companies" and the Law of the Republic of Kazakh-
stan "On Banks and Banking Activities in the Republic of Kazakhstan" involve various forms of reorga-
nization of legal entities, since the Law of the Republic of Kazakhstan "On Banks and Banking Activity in
the Republic of Kazakhstan" specifies such a form of reorganization as converting of banks, which is not
known to the Civil Code of the Republic of Kazakhstan and the Law of the Republic of Kazakhstan "On
Joint Stock Companies". The reference norm of the Law of the Republic of Kazakhstan "On Joint Stock
Companies", which contains a provision that specifics of reorganization in the forms listed in this Law are
also established by legislative acts of the Republic of Kazakhstan, doesn't eliminate this discrepancy, since
the single possible organizational and legal form of establishment of bank is joint stock company, which
doesn't provide for such form of reorganization as converting even it relates just to banks. Thus, it seems
necessary to amend the Law of the Republic of Kazakhstan "On Joint-Stock Companies" specifying also
such a form of reorganization as converting, which can be applied exclusively to banks.

The Law of the Republic of Kazakhstan "On Joint-Stock Companies" provides for the concept of
merger of entities (Clause 1 of Article 82) as the emergence of a new entity by transferring all property,
rights and obligations to it on the basis of a merger agreement and in accordance with the deed of con-
veyance of two or more entities with the termination of their activities. The charter capital of an entity
established by the merger of companies is equal to the sum of equity capital of the entities being reorga-
nized minus the investments of one reorganized company into another reorganized company.

Article 83 of this Law establishes the concept of acquisition of an entity to another entity as cessation
of the activities of the acquired company with the transfer of all the property, rights and obligations of the
acquired company to another company in accordance with the deed of conveyance.

After the acquisition of all shares of the acquired entity, these shares are canceled, and the property,
rights and obligations of the acquired company are transferred to the company to which the acquisition is
made in accordance with the deed of conveyance signed by the heads of the executive body and the chief
accountants of the reorganized companies and certified by the seals of the entities (if any).

The current legislation provides for the possibility of voluntary and forced reorganization. Let's
consider the features of voluntary reorganization of banks.

The reorganization of banks has its own distinctive features stipulated in Articles 60, 60-1, 61 of the
Law of the Republic of Kazakhstan "On Banks and Banking Activitics in the Republic of Kazakhstan",
since in addition to the decision of the General Meeting of Sharcholders (Participants) for the reorga-
nization requires the permission of the authorized body, i.¢. the National Bank of the Republic of Kazakh-
stan. Thus, the decision of the General Meeting of Sharcholders (Participants) of the bank (bank holding)
is the basis for an application to the authorized body for obtaining permission to conduct a voluntary
reorganization.

The following documents must be attached to the application for obtaining the permission of the
authorized body to carry out the voluntary reorganization of the bank (bank holding):

a) decision of the supreme body of the bank (bank holding) on its voluntary reorganization;

b) documents describing the expected conditions, forms, procedure and terms of voluntary reorga-
nization of the bank (bank holding);

¢) financial forecast of the consequences of voluntary reorganization, including the bank's (bank
holding's) settlement balance sheet after its voluntary reorganization and/or legal entities formed as a
result of voluntary reorganization of the bank (bank holding).

In case of reorganization in the form of acquisition, an agreement on acquisition should be attached to
this list of documents. The agreement on acquisition should be signed by the first heads of executive
bodies of reorganized banks on the basis of a decision taken at the joint General Meeting of Sharcholders
of reorganized banks in accordance with the Law of the Republic of Kazakhstan "On Joint Stock Com-
panies".
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An application for permission to conduct a voluntary reorganization of a bank (bank holding) must be
considered by the authorized body within two months from the date of its receipt. Upon receipt of the
permit for voluntary reorganization from the National Bank, the reorganizing bank (bank holding) is
obliged to inform all its depositors, customers, correspondents and borrowers about the forthcoming
changes by publishing the relevant announcement in the mass media including the Internet resource of the
bank within two weeks from the date of receipt of such permission.

The procedure of state registration or re-registration of legal entities establishing as a result of reor-
ganization is carried out in accordance with the legislative act of the Republic of Kazakhstan — the Law of
the Republic of Kazakhstan dated April 17, 1995 No. 2198 "On State Registration of Legal Enti-ties and
Account Registration of Branches and Representative Offices" [27].

The listed terms for changing the legal status of a bank (bank holding) are common for all forms of
bank reorganization, but they are not applicable to non-residents of the Republic of Kazakhstan if these
companies are bank holdings or entities having the features of a bank holding when one of the following
conditions is fulfilled:

— the availability of an individual credit rating not lower than the A rating of one of the rating agen-
cies, the list of which is set by the authorized body, as well as written confirmation from the financial
supervision authority of the country of origin of the bank holding, the entity having the features of a bank
holding, which confirms that these entities — non-residents of the Republic of Kazakhstan are subject to
consolidated supervision;

— the availability of an agreement between the authorized body and the relevant supervisory authority
of the foreign state on the exchange of information, as well as the minimum required rating of one of the
rating agencies. The minimum rating and the list of rating agencies are established by the normative legal
act of the authorized body [28].

Article 60-1 of the Law of the Republic of Kazakhstan "On Banks and Banking Activity in the
Republic of Kazakhstan" provides for features of voluntary reorganization of banks inherent just for the
form of bank acquisition, however it is called "Features of Voluntary Reorganization of Banks". This
demonstrates the imperfection of legal technique.

As it was mentioned above, the National Bank of the Republic of Kazakhstan may refuse to issue a
permit for the voluntary reorganization of a bank (bank holding) under any of the grounds listed in Article
60-1 of the Law of the Republic of Kazakhstan "On Banks and Banking Activities of the Republic of
Kazakhstan". These grounds are:

a) lack of appropriate decisions of the supreme bodies of reorganized banks (bank holdings);

b) violation as a result of the proposed reorganization of the interests of the depositors;

¢) violation of prudential standards and other binding norms and limits as a result of the expected
reorganization;

d) violation of the requirements of the legislation of the Republic of Kazakhstan in the field of
competition protection as a result of the expected reorganization.

According to the Program for Improvement of Financial Stability of the Banking Sector of the Re-
public of Kazakhstan realized by the National Bank of Kazakhstan, the use of mechanisms, which include,
inter alia, bank reorganization procedures are regulated by law, but there is a high probability that the vo-
lume of transferred assets will not cover the obligations of the troubled bank. In this regard, the President
of the country in his Address to the Nation in 2018 emphasizes that the owners of banks should bear eco-
nomic responsibility recognizing the losses. The withdrawal of funds from banks by shareholders in favor
of affiliated companies and individuals must be recognized as a serious crime. Thus, financial stability in
the banking sector is supposed to be achieved through increasing the responsibility of bank shareholders.

The current legislation regulates stipulates responsibility of sharecholders in the form of its restriction.
According to cl. 1 of Article 81 of the Civil Code of the Republic of Kazakhstan, the sharecholders of the
joint-stock company are not liable for its obligations and bear the risk of losses related to the activities of
the company, within the value of their shares, except for cases stipulated by legislative acts. Clause 2 of
Article 3 of the Law of the Republic of Kazakhstan "On Joint Stock Companies" contains the same provi-
sion, but also provides for the only exception in the legislation for the State Corporation "Government for
Citizens", the subsidiary liability for the obligations of which is borne by the Government of the Republic
of Kazakhstan.
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Before giving any proposals for amendments to the current banking legislation of the Republic of
Kazakhstan regarding the extension of the responsibility or liability limits of sharcholders, it is necessary
to consider the concept of economic responsibility, which is not provided by the current legislation.
Nevertheless, the specialists engaged in the research of this concept express different points of view, and
they state the controversial nature of this term.

The research devoted to this concept usually consider it as a component of social corporative respon-
sibility (Carroll) [29]. At the same time, some studies of the corporate social responsibility (hereinafter
referred to as "CSR") conducted within the framework of the EU Commission have gotten rid of the con-
cept of economic responsibility in general. The EU Commission provides own definition to CSR as "the
responsibility of enterprises for their impacts on society” (EU Commission 2011). This position is consi-
dered by some researchers as leading to the exclusion of the study of economic action and economic af-
fairs as objects of responsibility or objects of research in CSR studies. John Maurice Clark, a leading
institutional economist, argues that economic responsibility is essential for CSR models, since businesses
are economic actors and they have to be economic responsible actors. John Maurice Clark's approach to
this definition is that the foundation of the concept of economic responsibility from an economic
perspective is economics of responsibility and it is a shaky foundation of economic responsibility in
modern CSR's models [30]. Csaba Lentner, Krisztina Szegedi, Tibor Tatay refer to the famous study of
social corporate responsibility by Archie Carroll, who introduced “the Pyramid of Corporate Social
Responsibility”, the foundation of which is economic responsibility. Under their approach economic res-
ponsibility is the traditional reason for having banks, in other words to increase the owners” welfare, en-
sure profitability and growth. One of the means of this is financial innovation. Since individual and
corporate financial interests are constantly changing, banks create new opportunities for risk management
and the effective mediation of resources. This involves developing new products, redefining the existing
ones and creating new channels. Interaction with stakeholders has a crucial role in determining these new
products [31]. Thus, we can argue that there is no unambiguous approach to the concept of economic
responsibility in economic science. Meanwhile, regulation of economic relations finds its consolidation in
legal norms and, therefore, although the legislation does not provide for the term "economic responsi-
bility", nevertheless responsibility for violations in the sphere of economic relations is provided for in
various branches of law.

Speaking about the expansion of the limits of the liability of bank shareholders on the organization's
obligations, we would like to note that at the beginning of the 18th century, the shareholder's liability for
the debts of the joint-stock company established by him was full, but as a consequence of the industrial
revolution and the growing desire of the sharcholders of production companies to obtain a limited liability,
it had became a general rule by 1850, and almost in all states. Only a few states left the rule of full liability
in their legislation [32]. At the same time, currently in the countries of the Anglo-Saxon system of law
there is a doctrine of judicial origin known as "piercing/lifting the corporate veil", providing for the possi-
bility of imposing liability (in certain situations) directly to the persons controlling the company for its
obligations. Under the actual UK law a company is a “limited company” if the liability of its members is
limited by its constitution. It may be limited by shares or limited by guarantee. (Companies Act 2006)
[33]. However, there are very few legislative exclusions from this rule. For instance, the insolvency law
provides for some cases when a company director or other responsible person may be forced by a court to
make a contribution to the company's assets as a punishment for its wrongful acts (Insolvency Act 1986,
§§ 212-214). This rule was stipulated due to the often used practices of applying the limited liability of the
organization as the legal way to avoid liability and cheat creditors. The supporter of this doctrine in Russia
1s Anton Ivanov, the Chairman of the Supreme Arbitration Court of the Russian Federation, who believes
that its implementation "into Russian arbitration proceedings will be one more step ... to the social
responsibility of business". Moreover, a certain judicial practice has already appeared in this field in Rus-
sia [34]. Thus, this initiative has a real practice of application.

The Law of the Republic of Kazakhstan "On Joint-Stock Company" contains the norm concerning the
right of a sharcholder owning five and more percent of the voting shares of the company alone or in aggre-
gate with other sharcholders to apply to the judicial authorities on its own behalf in the cases provided for
in Articles 63 and 74 of this Law with a requirement to compensate company losses by the company's
officials, as well as to demand return all the profit (income) obtained by officials and (or) their affiliated
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entities as a result of taking decisions on the conclusion (proposal for conclusion) of major transactions
and (or) transactions in which there was an interest (sub-cl.7) art.14). This provision can be considered as
a possibility provided by the current law to compensate losses and provide financial stability of a bank
through the mechanism for bringing liability of officials of the joint-stock company.

Applying the fundamentals of the above-mentioned economic responsibility theories and the "pier-
cing/lifting the corporate veil" doctrine, and taking into account the indicated directions for the develop-
ment of legislation by the President in the context of establishing the economic responsibility of share-
holders, it seems possible to consider the issue of introducing subsidiary liability of sharecholders for the
bank's obligations, similar to the liability of the Government of the Republic of Kazakhstan for the
obligations of the State Corporation "Government for Citizens".

We believe that the list of responsibilities of sharcholders provided by Article 15 of the Law of the
Republic of Kazakhstan "On Joint Stock Companies" has to be expanded in such fields as: bank mana-
gement for the interests and good of the organization, the liability established by the laws of the Republic
of Kazakhstan for the damage caused by actions and (or) inaction of the sharcholders, and for losses
incurred by the bank, as well as ensuring proper control over the management of the bank.

Conclusions. The study of certain problems of legal regulation of bank mergers and acquisitions in
the light of ensuring the financial stability of the banking sector has revealed the need to bring the current
legislation of the Republic of Kazakhstan regulating relations in the sphere of bank reorganization in
accordance with the Constitution of the Republic of Kazakhstan and excluding inconsistencies in legi-
slative acts in this field.

The study found that mergers and acquisitions deals can be used in the framework of the measures
aimed to ensure the stability of the banking sector of the Republic stipulated by the Program for Impro-
vement of Financial Stability of the Banking Sector, approved by the resolution of the Board of the Na-
tional Bank of the Republic of Kazakhstan dated 30.06.2017, however, using these mechanisms for
resolving bank insolvency can be economically unjustified in case of exceeding the liabilitics of the
problem bank over the volume of assets transferred.

The article justifies that the law is a form of expression and regulation of existing economic relations
(i.c. economic relations are the contents, and the law is the form of their fixing and regulation) and, there-
fore, achieving the desired effect from the selected measures for the financial stabilization of the banking
sector directly depends on what regulation these economic measures and economic relations have received
in the current legislation. In this regard, in order to ensure the financial stability of the banking sector
through increasing the responsibility of bank sharcholders, it is proposed to consider the issue of
stipulating in the legislation of the Republic the subsidiary liability of shareholders for the obligations of
the bank, as well as to expand the list of responsibilities of sharcholders directed at improvement of bank
management, control over the bodies managing the bank and bearing responsibility by the officials of
these bodies. This will contribute to the formation of a responsible and competent approach in the mana-
gement of banks and their transactions, including mergers and acquisitions, as well as ensuring the
stability of their financial situation.
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KA3AKCTAH PECIYBJIMKACBIHBIH BAHK CEKTOPBIHJIA BIPITY )KOHE
'KYTBLTY BOMEBIHIIA KEJICIMAEPAI KYKBIKTBIK PETTEY/IH KEWBIP MOCEJIEJTEPT

Annotamus. Makana Ka3aKkCTaH PeCIy OMKACHIHIAFBI Oipiry »KoHE )KYTHLTy OOMBIHIIA KeTICIMACPAl KYKBIKTHIK
PETTEY AiH >KEKE MACEICJIEPiH FHUTBIMAAFHI OAHKTIK OipiTy >KOHE JKYTBIIY TYCIHIKTEPI, CPEKIICIIKTEP] KOHE MOTHBTE-
PIHC KaTBICTHI TCOPHSIBIK TYHHCTAHBIM JKOHC KOJIAHBICTAFBI 3AaHHAMAHEI TATAAY HETI3IHAC KapayFa apHayFaH. JKwi-
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peK, aBTOpIAp KA3aKCTAH PECIyOJMKACHIHBIH A3aMATTBHIK KOJCKCIHIH KA3aKCTAH PECIyOJIMKACHIHBIH KOHCTHTY-
ISICHIH KaHTa YHBIMAACTHIPY HBICAHBI OOMBIHINA EPE/KENICP apaChIHAAFbI COMKECCI3MIK MACENIECIHE, COHBIMEH KaTap
GaHKTEpAl KaWTa YHBIMIACTHIPY CANACHIHIA KATBIHACTAPABI PETTEHTIH KYKBIKTBIK HETI3IIH 3aHHAMACBIMCH PETTCYIC
OipbIHFall 9aiCTEMEHIH JKOKTBIFBIHA KOHII Oenyae. OChl Mocenenepi 3epTTey ©3CKTIMrl em KYMOH Ty IbIPMAHIbL
ccOe0i ararraH aCCKTIICPi Ka3aKCTaH PecIyOmKachIHbIH npe3uacHTIMEH 2017 sxone 2018 ok, XKomaay mapbIHars
MEMJICKETTIK KApKBIIBIK CEKTOPBIH «KalTa KOCY» OOMBIHIIA MIHACTTECPi, MEMIIEKETTE iCKE ACHIPHUIATHIH KA3aKCTaH
JaMybIHBIH 2025 >KbUFA JCHIH CTPATETHSUIBIK KOCIHAPBIHBIH CPEKENCpl >KOHE KA3aKCTAHHBIH YITTHIK OaHKIMEH
JKY3€re achIPhIIATHIH PECITyOMMKAHBIH OAHKTIK CEKTOPABIH KAP KbUIBIK TYPAKTHUIBIFBIH APTTHIPY OaraapramMachl TYp-
FRICBIHAH TAJTAHATBL. ATaTFaH MOCCICICPAL 3CPTTCY HCTI3iHAC aBTOPIAPMCH OCPITCH CATamarbl KOIIAHBICTAFHI
3aHHAMAHbI KCTUIAIPY YCBIHBIMAAPHI YCHIHBUIAABL. COHBIMEH KaTap Makanaaa OaHK MEHINIK HEIEpPiHIH 3KOHO-
MHKAJIBIK JKAY aNKCPIIITIH PETTCY MOCCICIICPl TANKBUIAHAABI, Ce0cOl araaFraH MOCCICTICPAl OPCKET CTCTIH KYKbIK-
TICH PETTEYICH OAHKTEPAIH KAPKbUIBIK >KAFIAibl sKOHE Oipiry »oHE JKYTHITy OOMBIHINA KEMICIMICPAL XKY3ere achl-
PYABI KOCA AIFAHIA 0J1apabl 0ACKAPY MAKCATTAPBIHA KOJI )KCTKI3Y TIKEIeH OAIaHbICThI OO0 IbL.

Tyiiin ce3mep: OaHk, OaHK CEKTOPHI, KA3aKCTAH PECIyOIMKACBIHBIH OAHK CEKTOPBIHBIH TYPAKTHUIBIFBI, OAHK-
TepAiH Oipiry >KoHE >KYThUTy OOWBIHINIA KemiciMzaep, OaHKTEpal KalTa YHBIMIACTBIPYHL, OAHKTEPAIH ASPMEHCI3AITI,
GaHKTEpAIH OIpITy KOHE KYTHULy OOMBIHINA KEICIMACPIIH ApTHIKIIBLIBIKTAPHI, OAHK AKIHOHEPICPIHIH IKOHOMHU-
KaJIbIK Kay aIKEPIILIITI, Ka3aKCTaH PecIry OMMKACHIHBIH OAHKTIK 3aHHAMACHI.
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HEKOTOPBIE TIPOBJEMBI IPABOBOT'O PEI'YJIMPOBAHHUA CAEJOK IO CJIMAHUIO U
NOrJIOMEHUIO B BAHKOBCKOM CEKTOPE PECIIYBJIHUKH KAZAXCTAH

AnnoTtamust. CTarss MOCBAIICHA PACCMOTPECHUIO OTACIBHBIX MPOOIEM MPABOBOTO PETYJIHUPOBAHUS CIEIOK IO
CIIMSTHUIO M NOTTIONICHHUFO B OAHKOBCKOM CEKTOPE PECIyOIMKH Ka3aXCTaH HA OCHOBE CYIIECCTBYIOHIMX B HAYKE TEO-
PCTHUCCKUX BO33PCHHUI OTHOCHTCIIHHO MOHATHS, 0COOCHHOCTCH M MOTHBOB OAHKOBCKHX CITHUSHHUH W TOTJIOIICHUH W
aHamM3a ICHCTBYIOMIETO 3aKOHOAATEIbCTBA. B yacTHOCTH, aBTOpamMu 0OpamaeTcsi BHUMAHHE HA MPOOIEMy HECOOT-
BETCTBHUSI MEK/IY IOJOKCHHEM T'PAKAAHCKOTO KOJCKCA PecIyONHMKH Ka3axcraH o (JopMax peopraHu3aliyl KOHCTH-
TYIUH PeCcIyOJMKH Ka3aXCTaH, a TAKKE OTCYTCTBHIO €AMHOTO MOJX0JA B PETIAMCHTHPOBAHHH 3aKOHOJATEILCTBOM
MPABOBO OCHOBHI, PETYIMPYIOIICH OTHOIICHHUS B C(Pepe peopraHu3anuy OaHKOB. AKTYaIbHOCTD HCCIICTIOBAHHS STHX
BOIIPOCOB HE BBI3BIBACT COMHCHHI, TaK KaK YKA3aHHBIC ACTICKTHI AHAIM3UPYIOTCA C MO3HMIMH BBICKA3aHHOW IIpe-
3HICHTOM PECIyOJIMKH Ka3aXCTaH 3adadvd 1Mo "mepes3arpyske” (DHHAHCOBOTO CEKTOpPA CTpaHBI B mociaHmax 2017 u
2018 rr., NONOKCHHUH PEeaTHu3yEMBbIX B TOCYJAPCTBE CTPATETHUYECCKOTO IUIAHA Pa3BHTHA KaszaxcTaHa a0 2025 roma u
TPOTPAMMBI MTOBBIICHUS (PMHAHCOBOH YCTONYHMBOCTH OAHKOBCKOTO CEKTOPA PECIyOIHKH OCYINECTBILICMOM HAIIHMO-
HAIIBHBIM OAHKOM Ka3axcraHa. Ha ocHOBe M3yuUeHMS HA3BAHHBIX MPOOJIEM aBTOPAMH HMPEIIAraroTCs PEKOMEHIAINA
COBEPIICHCTBOBAHUS JCHCTBYIOIIETO 3aKOHOIATEILCTBA B JaHHOH cepe. Tarke B CTAThE 3aTPAruBAFOTCS BOIPOCHI
PEryIMPOBAHUSI SKOHOMHYCCKOH OTBETCTBEHHOCTH COOCTBCHHHKOB OAHKOB, TAK KAaK OT PETIIAMCHTHPOBAHHUS YKa-
3aHHBIX BOIPOCOB JACHCTBYFOIIMM IIPABOM HANPSIMYFO 3aBUCHT (PHHAHCOBOE IMOJIOKCHHE OAHKOB W JOCTIDKCHUC IIC-
JICH YIPABJICHAS MMH, BKIFOYAsT OCY IIECTBJICHUS CACNIOK MO CIMSHUIO M MOTIOICHHUIO.

KimoueBbie ci1oBa: 0aHK, OAHKOBCKHIT CEKTOP, YCTOHUMBOCTh OAHKOBCKOTO CEKTOpPA PECIyONIHMKH Ka3aXCTaH,
C/ICJIKM 110 CIMSHHUIO M IOTJIOIICHUIO OAHKOB, PEOpraHm3anys OAaHKA, HECOCTOATEIBHOCTh OAHKOB, MPEHUMYINECTBA
OGAHKOBCKHX CICIOK IO CIMSIHUIO M IOTJIOIICHUIO, IKOHOMHYCCKAsT OTBETCTBCHHOCTh AKIHOHEPOB OaHKa, OAHKOB-
CKO€ 3aKOHOJATEIBCTBO PECITY OJIMKH KA3aXCTaH.
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