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THE PROBLEMS OF THE CONSTITUTIONAL CONTROL
IN THE REPUBLIC OF KAZAKHSTAN

Abstract. One of legal means of the protection of the constitutional system is the institute of the constitutional
control, which functionsin the condition of stability of the Supreme Law, creates necessary conditions for realization
and adaptation of its provisions to public practice. In the modern legal doctrine, the institute of the constitutional
control is considered as the most important component of the constitutional democratic state, the necessary step of
advance of the state to the democratic law-abiding state with the rule of law, adoption of laws and other regulations
to the constitution. At the same time, the contents of the legal safeguards are much wider and means the specialized
constitutional control, carried out by the constitutional justice, include the activity of the supreme bodies of the
government, judicial authoritics and prosecutor’s office, represent complete system of the protection of the Con-
stitution. The institute of the constitutional control has gained wide recognition in the modem states of the world,
including the Republic of Kazakhstan. Consideration of the constitutional control gives the chance to reveal the main
regularities of its emergence, dynamic development, to show the place and the role in the modern political and legal
system of our society.

Keywords: constitution, legality, constitutional council, constitutional security, international law, internal law,
system of guarantees, constitutional system, constitutional legal consciousness, constitutional responsibility.

Legal supremacy of the constitution assumes control over its observance. There are specialized and
non-specialized bodies which are obliged to prevent the application of laws and other acts contrary to the
constitution, and in some countries - to prevent their publication. The constitutional control (supervision)
is the most important way to protect the constitution by the legal means. There are several organs of the
constitutional control: prosecutorial oversight of legality, the president's role as the guarantor of the
Constitution, Parliament authorized activities (ombudsman , etc.).

However, exists non-legal ways to protect the constitution. During the constitutional control proce-
dure does not only protect the constitutional norms, but their development in accordance with the chan-
ging situation. The most striking example of this - the United States, where the acting constitution was
adopted in 1787, in an entirely different socio- economic and political conditions. Nearly two centuries of
constitutional supervision (1803) , the courts , and especially the U.S. Supreme Court, their interpretations
have created almost a new “living” constitution.

On the other hand, the constitutional control is not always constitution protects it from violating the
law. This is especially true in the countries, where supervision is carried out only after: the unconsti-
tutional regulations (especially the acts of the executive authorities, in particular, taken in the order of
delegated legislation) are sometimes decades, before the question of their constitutionality .

Finally, in the practice of constitutional bodies themselves, there are times when their decisions mi-
sinterpreted provisions in their constitutions. Indirectly evidenced dissenting opinions of members of
constitutional courts, rather frequent decisions with minimal preponderance of votes. However, the
institution of constitutional control (supervision) - the most important democratic institution [1, p. 17].
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Proper operation, ensure observance of the basic law, which expresses the relation of the social forces in
the society, and which is designed to maintain the required stability. Among the bodies exercising consti-
tutional control, eating establishments and officials who are engaged in it, along with other duties, and
there are specially created for the purpose of constitutional bodies.

In some countries, the differentfunctions of the constitutional perform a president who, in accordance
with the basic law, is the guarantor of the constitution. In some countries, the functions of the Constitu-
tional Court perform specialized Chamber with the constitutional guarantees of constitutional justice,
acting alone or as part of the Supreme Court.

In some countries combine both models the control of the general and special courts, if the judge in
the process comes to a conclusion (usually by the statements of the parties) on the possible unconstitu-
tionality of the applicable law, it appeals to the Constitutional Court.

Apply to the bodies of the constitutional control can be the supreme bodies of state officials and
subjects of the federation, autonomous entities, a group of deputies and senators , courts, ombudsmen |,
citizens, if violated their constitutional rights (usually only after consideration of the case by the courts or
other common ). Finally, if you have exhausted all means of protecting constitutional rights in the country,
citizens can appeal to international bodies and international courts.

In the different countries, the institution of constitutional control varies; almost it has unique features
that relate to the time control, shape control, and mind. Constitutional control can be classified with a cer-
tain degree of conditionality, but the classification reveals some similarities control in various countries.

By the time of application of the constitutional control can be pre-and post. Determining in this case
is the control point. During the pre - check act carried out prior to its entry into force, until the promulga-
tion of the head of state. Follow-up - control after the entry into force of the Act. The first example can
serve as a control in France, for instance: the second - in the U.S ., Italy, Germany [2, p. 24].

Legal consequences of the constitutional control can be consultative and decides. The first can be
called the control exercised by the State Council in Belgium and France, have the right to speak on the
proposed to them by the acts in terms of their compliance with the fundamental law. Advisory control
does not bind the requesters. Conclusion control authority in such cases has a moral rather than legal
force. Decides to adopt such control, in which the competent authority shall decide whether the act of the
basic law and this decision is binding. As a result of this decision an act declared unconstitutional or ap-
propriate and in the latter case, therefore, invalid. Most often it refers to a constitutional operative control.

By its constitutional obligation to be compulsory and optional. In the first case, any act of mandatory
regardless of one's faith must be tested for compliance with the basic law. So are subject to mandatory
inspection organic laws and regulations of the parliamentary chambers in France. Optional control takes
place when it depended on one’s will: the body, the official or individual. Most often performed optional
verification.

The shape of the constitutional control can be abstract and concrete (individual). Abstract control is in
cases where compliance with the constitution is considered an act or part thereof is due to the specific
circumstances. Adjudication confirms compliance with the constitution or annual act, and part of it. This
kind of monitoring can be advanced.

Always follow a specific control and linked to circumstances that have arisen in the application of
legal acts issued. Protesting against the act party asserts that the disputed fact has no legal power as a
consequence of its contradiction with the Constitution. Often such control is exercised as a result of the
specific case before the court. In some countries, the functions of the Constitutional Court perform specia-
lized Chamber constitutional guarantees of constitutional justice, acting alone or as part of the Supreme
Court.

Specific control unlike the abstract does not annual act or some of its provisions, the act or part
“frozen”, they do not act in time and space after the decision. In other words, a specific control is not
absolute, as opposed to abstract control. In the latter, directly compared the challenged act and the consti-
tution; specific control involves mediating link: case about which correlates specific act and the basic law.
But the result is both abstract and concrete control one - contested and declared unconstitutional act would
not apply.

Different bodies of the constitutional control in the western countries have the different names.
Sometimes control is carried out bodies for which this function is just one of several sometimes super-
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visory powers vested special bodies. Depending on the type of control can be divided into exercised by the
Parliament and judicial or quasi-judicial bodies. Parliamentary control is undoubtedly the most
democratic, despite the fact that it is complex in terms of legal technique.

It is now possible to speak two constitutional systems of control exercised by the judiciary: the tra-
ditional American and European or arising after the First World War in Austria. The traditional system, in
addition to the United States [3, p. 58], there exists in Argentina, Japan, Brazil, Norway and several other
countries.

It is based on the regular courts to consider the constitutionality of which - one of the functions. This
same system includes cases constitutionality only supreme courts (for example, in Australia, India, and
Malta). However, other courts do not have the right to constitutional control, but the Supreme Court cases
come after consideration of individual cases in the national courts.

The second group of constitutional control, built on the so-called European model and spread first in
Europe [4, p. 64], constitute a special institution with the purpose bodies. These are the constitutional
council in France, and the Constitutional Chamber of the Supreme Court in Morocco.

The bodies of the constitutional control of the first group are simple. Members of the judiciary of
general jurisdiction in the western countries are appointed by the head of state for life term, although there
is an age limit at which a judge resigns. The bodies of the second group are more diverse. In the different
countries, the term of office of members is quite different.

Important procedure for appointing members of the control bodies. In the courts of the first group - it
is always a specially selected person from the ruling class or strata of the population, whose social position
adjacent or fused with this class. In the second group, adhering to the European model, the order of ap-
pointment and qualification of judges often established by the constitutional law, which stresses the
importance of the control body. Most acute in this case is the question of open or disguised political
commitment of the members belonging to the control authority. One thing is certain - apolitical person
cannot be appointed to these bodies. Matter how overtly officially recognized political “sympathy™
appointees. Assessing the overall qualification of constitutional bodies should recognize the high level of
training, education and experience of its members. But it does not affect the political nature of these
bodies, regardless of the fact that these bodies can make positive decisions.

Particularly important is the question of the subjects with the right to appeal to the body of the consti-
tutional control. In the countries where there is the traditional or the American system of constitutional
control, have the right to request the subjects entitled to court. More difficult is the composition of the
subjects in the system of constitutional control of the European standard. In some cases, the control body
may review the constitutionality of laws on their own initiative.

Legal basis of a special body of constitutional control in Kazakhstan was founded in 1989 in addition
to the Constitution of the Kazakh SSR, providing for the establishment of Constitutional Oversight
Committee, which, however, has not been established. Then the Constitutional Law of the Republic of
Kazakhstan of 16 December 1991 “On the State Independence of the Republic of Kazakhstan™ was
established that the highest judicial protection of the Constitution is the Constitutional Council of the
Republic of Kazakhstan. This body was elected Supreme Council of 2 July 1992 and carried out by the
constitutional control in October 1995.

The Constitution of the Republic of Kazakhstan, adopted in August 30, 1995 by a national refe-
rendum, has completed an important period of reform of public bodies independent Kazakhstan is a
democratic, secular, legal and social state.

Section Six of the Constitution contains the fundamental rules establishing the constitutional control
in the Republic, the implementation of which is assigned to the Constitutional Council. It is not part of the
judicial system, is a government agency that provides the rule of the Constitution as the Basic Law of the
State on the territory of Kazakhstan.

Constitutional Council consists of seven members. Chairman and two members are appointed by the
President, two members appointed by the Speakers of the Senate and the Majilis of the Parliament for a
term of six years. Half of the members of the Council updated every three years.

On the basis of the 1995 Constitution, the Constitutional Council of Kazakhstan was appointed in
February 1996 , was updated twice in 1999 and half in 2002. Today, as part of the Constitutional Council
of three doctors and professors, one PhD, professor and two practicing lawyers with extensive experience
in the judiciary and prosecutors.
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The legal basis for the organization and activities of the Council is the Constitution of Kazakhstan
and the Decree of the President of Kazakhstan, having the force of constitutional law "On the Constitu-
tional Council of the Republic of Kazakhstan" dated December 29, 1996. According to constitutional
status, the Council in exercising their powers of self-sufficient and independent of government agencies,
organizations, officials and citizens, is subject only to the Constitution and cannot be based on political or
other motives.

The Constitution established the terms of reference of the Constitutional Council, comprising: a
decision in the case of dispute over the validity of the election of the President of the Republic, members
of Parliament and of the republican referendum, consideration before the President signs laws adopted by
the Parliament on their compliance with the Constitution , consideration to the ratification of international
treatics of the Republic on their compliance with the Constitution , an authoritative interpretation of the
Constitution; provision of an opinion in the case of consideration by Parliament on early dismissal of the
President of the Republic of Kazakhstan to illness or removal from office in case of high treason.

Constitutional proceedings on given issues can only be initiated on the appeals of the President of
Kazakhstan, Chairman of the Chamber of Parliament, at least one fifth of the total number of Members of
Parliament, the Prime Minister.

Among the subjects of appeal to the Constitutional Council did not include citizens of the Republic.
Their constitutional rights and freedoms can be protected in the courts of general jurisdiction and the
Constitutional Council - in the cases and in the manner prescribed in Article 78 of the Constitution. If a
court finds that a law or other normative legal act subject to application infringes on the rights and free-
doms of man and citizen, it shall suspend the proceedings and ask the Constitutional Council with a pro-
posal to declare the act unconstitutional.

Over the six-year period of the Constitutional Council considered more than 120 hits. Among them:
17 - on the constitutionality of laws passed by Parliament before being signed by the President (14 %),
54 - the official interpretation of the Constitution (43%) , 45 - recognition of regulatory legal acts
unconstitutional on representations of ships (37%). As for the subjects of circulation, in accordance with
Article 72 of the Constitution to the Constitutional Council of the Republic of Kazakhstan has been
accessed: President - 16 times (13%), Chairman of the Senate - 5 (4%), Chairman of the Majilis - 12
(10 %), 1/5 of deputies - 24 (20%), the Prime Minister - 14 (11 %), the courts of the Republic of Kazakh-
stan - 47 (39%).

In the conclusion we would like to say, that 17 laws enacted by the Parliament of the Republic and
the Constitutional Council for compliance with the Constitution, ¢ight unconstitutional. Among these
laws: “On languages in the Republic of Kazakhstan™, the Civil Code (special part), “On Chambers of
Commerce”, “On the rare and endangered species of animals”, “On mandatory insurance of employer’s
liability for injury to the worker”,“On amendments and additions to some legislative acts on issues of
religious freedom and the activities of religious organizations™.
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KA3AKCTAH PECITYBJIHNKACBIHIAYBI KOHCTUTYIUAJIBIK BAKBIJIAY MICEJIEJEPI

Annortamust. KOHCTHTYISIBIK KYPBUIBICTHI KOPFAYIBIH KYKBIKTBIK KYPATIApPBIHBIH Oipl KOHCTHUTYLHSLIBIK
0aKpLIay MHCTUTYTHI OOJBIN TAOBIIAABL, OHBIH KbI3METi. Herisri 3aHHBIH TYPaKTHUIBIFBIH CAKTAIl KAHA KOMMAaH, OHbIH
epeXKeNIePiH KOFAMIBIK TIKIPHOETE CHT13Y JKoHE OeHIMIACY YIIH KAaXKETTI XKaFaaiiapabl xacaiapl. 3aMaHAYH KYKBIK-
THIK JOKTPHHAAA KOHCTHTYLMSUIBIK OAKbLIAY HMHCTHTYTHI MEMICKETTI AEMOKPATHSUIBIK JKarJaWra amra OacybIHBIH
MAaHbI3Ibl CATBHICHIHA OTY YIIIH KAXKETTI 3aH YCTEMITIH >Ky3ere achIpbir, KOHCTHTYIHMsFa KAHIIBI KEICTiH 3aHIAp
MEH 63I¢ /I¢ HOPMATHBTIK KYKBIKTHIK aKTLIEP KAOBLIIAHY BIHBIH YKOJBIH KECETiH KYKBIKTBIK JTEMOKPATHAIBIK MEMIIC-
KCTTIH MaHBI3IBI KypaMaac Oeiri peTinae KapacTepsraaasl. COHBIMCH Oipre, KYKBIKTHIK 0ICOHCTTCPAl Tamaay Kep-
CETKCHACH, KYKBIKTBIK KCHUTTIKTEPAIH Ma3MYHBI KOHCTHTYLISUIBIK OMIJECT OPTaHAAPBIHBIH MAaMAHAAHIBIPHLTFAH
KOHCTHTYISUTBIK, OaKbLIAybIHAH OAcKa aHTapibIKTall KSH,0HBIH KypaMbiHA KOHCTHTYIMSHBI KOpFayIbH OipTyTac
JKYHCCIHIH (KYPBLIBIC, KOPFAHBIC MCXAHM3MI) >KHBIHTHIFBIH KAMTHTHIH MCMJICKCTTIK OWMITIKTIH JKOFAPFBI OPTraHIapbIH,
SINICT OPTaHAAPBI MCH NMPOKYPATYPAHBIH KBI3MCTIH OipiKTIPETiH HHCTUTY [HOHAIIBIK OipKenKki TonTap Kipeai. KoH-
CTHTYLSUIBIK OAKbUIAY MHCTUTYTHI SJIEMHIH KOITETCH 3aMaHAyH MEMIICKETTEpiHAe, oHbIH imiaae Kazakcran Pec-
Iy OJIMKACKIHAA TAHBIMATIBUIBIKKA W 001abl. KOHCTHTYIMSIBIK OAKbLIay MACENCCIH 3¢pPTTey OHBIH IMakaa OOoJrybl-
HBIH HCTI3TI YITITCPiH AHBIKTAYFa, JaMy OUHAMHKACHIH KAJarajayra, KOFAMHBIH Kasipri CasiCH >KOHC KYKBIKTBIK
JKYHECIHACT1 OPHBI MEH POJIIH KOPCETYTe MYMKIHAIK Oepei.

Tyiiin ce3aep: KOHCTHTYIN, 3aHIBUIBIK, KOHCTHTYIMSJIBIK KEHEC, KOHCTHTYIIMSJIBIK KAYINCi3aiK, XaJbIKapa-
TBIK KYKBIK, MEMJICKCTIIIUIK KYKBIK, KEIIJITIKTEP KYHECl, KOHCTUTY IFSIIBIK KYPBUIBIC, KOHCTHTY IISIBIK KYKBIKTBIK
CaHa, KOHCTUTYIMSUIBIK KAy AITKEPIIITTK.
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MNPOBJEMbBI KOHCTUTYIIHOHHOT'O KOHTPOJIAI B PECITYBJIIMKE KA3AXCTAH

Annortamust. OTHAM W3 IOPHIMHUECKUX CPEJCTB 3AIMUTHI KOHCTUTYIHOHHOTO CTPOSI SBISICTCSI HHCTHTYT KOH-
CTHTYIHOHHOTO KOHTPOJII, ()Y HKIHOHUPOBAHUE KOTOPOTO IO3BOIISIET COXPAHATH HE TOJBKO CTAOMIBHOCTE OCHOB-
HOTO 3aKOHA, HO CO3JACT HEOOXOAMMBIC YCIOBHS UL PEANH3ALUH M IPHCIOCOOICHMS €€ IMOJOKECHHH K OOIeCT-
BCHHOHU NPakTHKE. B COBpEMEHHOM MPABOBOM JOKTPHHE HHCTHTYT KOHCTHUTYLHOHHOTO KOHTPOJIL PACCMATPHBACTCSA
KaK BOKHCHINMI KOMIIOHCHT IPABOBOTO JEMOKPATHYECCKOTO TOCYJApPCTBA, HEOOXOOMMAs CTYIICHB IPOJIBIKCHHUS
TOCYAapCTBA K AEMOKPATHYECKOMY COCTOSHHIO, TIOCPEICTBOM KOTOPOTO 0OECIEUMBACTCS TOCIIOACTBO IIPaBa, mpece-
KAETCA NMPHHATHE HECOOTBETCTBYIOIUX KOHCTHTYLMH 3aKOHOB M APYTHX HOPMATHBHBIX IPABOBBIX aKTOB.BMecTe ¢
TEM, KaK MOKA3bIBACT AHAIN3 FOPUAMYCCKON JTUTEPATYPBL, COACPIKAHHE IOPHIMYCCKHUX TAPAHTHH HAMHOTO INHPE H
KpOME CHELMATH3HPOBAHHOTO KOHCTHTY IHOHHOTO KOHTPOJIL, MPOBOAMMOTO OPraHAMH KOHCTUTYHOHHOM FOCTHUIINH,
B €r0 COCTaB BKJIFOYAIOT WHCTUTYIMOHATBHBIN IJ1ACT, O0BEIUHIOIIMHN ACITEIPHOCTD BBICIINX OPTaHOB TOCYJApCT-
BCHHOM BJIACTH, OPTaHOB IOCTHIIMH W IPOKYPATypPbl, KOTOPBIC B COBOKYITHOCTH HMPEACTABIIFOT COOOM LEIOCTHYIO
CHUCTEMY (KOHCTPYKLHIO, 3AIMMTHBIN MeXaHu3M) oxpaHsl KoHcTuTymuu. MHCTHTYT KOHCTHTYLHOHHOTO KOHTPOJIA
TIOJIY YHJT ITHPOKOE MPU3HAHKE B OOJBIIMHCTBE COBPEMEHHBIX TOCYJAPCTB MHPA, B TOM umciIe u B PecyOmike Ka-
3axXCTaH. PaccMOTpeHHe KOHCTHTYIHOHHOTO KOHTPOJA JACT BO3MOYKHOCTD BBIIBUTH OCHOBHBIC 3aKOHOMEPHOCTH €0
MOSBJICHU, IPOCJICAUTh JHHAMHKY PA3BHTHA, MOKA3aTh MECTO U POJIb B COBPEMEHHOHN MOJHUTHYECKOW U MPABOBOM
CHCTEME OOIIECTBA.

KimoueBpie c10Ba: KOHCTHTYIHSA, 3aKOHHOCTb, KOHCTHUTYLMOHHBIH COBET, KOHTUTYIIMOHHAS OC30TACHOCTS,
MEKAYHAPOIHOE TPABO, BHYTPUIOCYJAPCTBCHHOE MPABO, CUCTEMA TapaHTHH, KOHCTUTYLHMOHHBIH CTPOH, KOHCTH-
TYLIMOHHOE MPABOCO3HAHUE, KOHCTUTY [UOHHAS OTBETCTBEHHOCTD.
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