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REVISITING THE ISSUE “POLITICAL RIGHTS
OF THE CHILD” IN THE REPUBLIC OF KAZAKHSTAN

Abstract. The modern understanding of the phenomenon of “political rights” of a child is one of the most
debated and controversial in the theory of modern constitutional law. The right of a child to participate in making
decisions about the conditions of his life activity is, on the one hand, an important condition for making the right
decisions, but on the other hand, causes a negative reaction from parents as legal representatives.

Analysis of the practice of countries with a developed system of protection of the rights of the child is of deep
interest in domestic science and practice.

The presented research is aimed at analyzing the feasibility of introducing the phenomenon of “political rights™
of a child into domestic practice. The concept and structure of this law is analyzed, the possibility of introducing into
the national legislation and possible positive and negative consequences are investigated.

An analysis of various historical and legal sources suggests that certain elements of “political rights” existed and
exist as types of administrative rights of children. At the same time, Kazakhstani children do not have full scope of
political rights, like children of developed countries of the world. This should find its reasonable resolution in the
current legislation of Kazakhstan.
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Introduction

The Constitution of the Republic of Kazakhstan defines the republic as a democratic, secular, legal
and social state where the rights and freedoms of every human being are the supreme value. (Art.1 The
Constitution of the Republic of Kazakhstan dated 1995). Proclamation and demonstrative realization of
political rights and freedoms is one of the most important ways and guarantees of implementing major
principles declared in the constitution.

Institution of political rights and freedoms achieved high levels of development. Political rights and
freedoms at their full variety of forms and richness are undisputable in any modern and developed
country. Though establishment of institution faced problems that were mainly created by the system of
public relationships. Kazakhstan lived through feudal system, socialist regime and was recognized as
having modern democratic principles. It means living through total absence of political rights, complete
disregard and substitution afterwards to acknowledgment of it in full. Our country's experience in relations
connected with political rights is driven by later than in other countries implementation... and by soviet
period in country’s history that interrupted its implementation as well” [1].

The Constitution of the Republic of Kazakhstan provides for a full range of political rights and
freedoms. From a theoretical perspective it can be divided into:

» political rights that provides citizen a means of participation in formation and exercising state
powers. Such as voting rights, right to participate in a referendum, right to equal access to public service,
delivery of justice;
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» political rights that promotes expression of political stance, beliefs, allow to impact activities of
public authorities, adoption and development of their decisions.

Methods
Structural analysis method, analysis of the method of analysis, the analysis of the historical method,
etc.

Results

Both groups are represented in special normative acts. Though it shall be pointed out that they cover
only the citizens who reach 18. Almost full range of political rights and freedoms become available at this
age, so called political legal capacity. Meanwhile those who are below 18 are deprived of that capacity.

Along with over the last years the theory of children political rights has actively been promoting
which means a child (under 18) as any other citizen possesses full range of rights and freedoms.

Historically theory starts from a suit Sederberg I.-Lappalainenvs Sweden dated 1987 concerning
child’s political rights. At that suit the Committee on human rights considered the case within the
international human rights protection body. Despite the fact that the Committee expressed decisive
opinion on psychological maturity of a certain aged child this legal incident generated so called institution
of children political rights.

Subsequently adoption by the UN a Convention on children rights of 1989 signalized formation of
new international legal standards of limited rights of minors despite the fact some countries signed it with
the caveats of nonrecognition of the norms related to political rigths.

Today the issue is not solved precisely yet.

It is worth joining the opinion of the Finnish scientist Riekkinen M.A. that “Despite the formation of a
new standard of the international law, today there is no common consent related to children rights
existence neither in judicial science nor in practice of any country. Taking into consideration the opinion
of scientists who deny to enable children with political rights and of those who supports existence of
political rights of the children it is proposed that children have limited political rights”[2].

In fact, if the child has political rights or he/she completely abandoned in expressing any interest
towards state’s powers. Actually even before being born the child interacts with the state: is under its
protection (restriction of abortion); receives certain medical services (by mother is being served); his birth
is being planned in a vicarious manner by records in financial and other documents (payments, reservation
of place in a kindergarten, reservation of medical treatment etc.); also he/she gets a right to a living space
and etc. Specifically, almost every direction of state policy directly or indirectly involves children
(education, healthcare or social benefits affects children). So, children are beneficiaries of state aid and
protection.

The abovementioned set of rights have socially provisional character, meanwhile the nature of
political rights is determined by its direct relationship to regime as it is and state’s regime in particular.

Analysis of political rights features showed that they are: a) mostly connected with citizenship, i.e. set
of constitutional rights — right to elect and be ¢lected, participate in referendum, right to justice, access to
civil service — belongs to the citizens only; b) is intended for active and full participation of citizens in
administration of state’s and society affairs, so by using that rights citizens are able to exercise power
directly or via representatives, formation and realization of state’s policy, control state’s activities; ¢) can
be exercised personally (petition to the state’s and local authorities in person) and in groups as well, via
associations with other citizens (right to gather peacefully, freedom of assembly, associations, etc.) d)
doesn’t belong to absolute rights — certain categories of citizens are restrained of voting rights — right to
elect and be elected; ¢)political rights security, implementation of them depends on the level of democracy
in the state, political traditions, political culture, quality of political culture and system (presence or
absence authoritative political party, developed institutions of civil society, etc.)” [3].

Abovementioned specific features of political rights can be attributed to adults and children as well
and the key point is citizenship “as stable political and legal conjunction of a person with a state that
express the set of mutual rights and obligations.” [4]. The age matters but not for all political rights and
freedoms and this fact is regulated by the current legislation.

National literature did not spot any works dedicated to political rights of the children. At the same
time some rights of the children mentioned in the legislation are of obvious politically legal character. The
survey of that rights nature is proposed.

— |4 ——
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The Law of the Republic of Kazakhstan dated 8 August 2002 #345 “On children’s rights in the
Republic of Kazakhstan™ supports aspiration of Kazakhstan to realize international obligations undertaken
by signing the UN Convention on children’s rights adopted by the General Assembly #44/45 dated 20
November 1989.

The Convention set requirements for countries that signed it and it became the basic requirements for
any legislation concerning the child’s rights.

The article 13 of the Convention sets that: “1. The child shall have the right to freedom of expression;
this right shall include freedom to seek, receive and impart information and ideas of all kinds, regardless
of frontiers, either orally, in writing or in print, in the form of art, or through any other media of the child's
choice. 2. The exercise of this right may be subject to certain restrictions, but these shall only be such as
are provided by law and are: a) For respect of the rights or reputations of others; or; b) For the protection
of national security or of public order (ordre public), or of public health or morals.” [5].

The article 62 of the Code of the Republic of Kazakhstan dated 26 December 2011 #518-1V “On the
marriage and family” by setting the right of the child to express opinion understands it as right to express
opinion during solving any issues in the family, connected to child’s interests and been heard during any
court or administrative trial. At the same time the article sets that opinion of a child of age 10 is obligatory
unless it contradicts child’s interests. Authorities that carry out functions of custody and guardianship or a
court may undertake any decision only upon the consent or the child who reached the age of 10 and in the
presence of legal representatives. Regulatory statute of the Supreme of Court of the Republic of
Kazakhstan dated 28 April 2000 #4 “On usage by the courts of legislation during resolution of disputes
connected to child rearing” determines the principle list of the cases that shall be settled such as: on place
of residence of the child of separated parents (clause 2 of Article 73 of the Code); on practicing parental
rights by a non-custodial parent (clause 3 of Article 73 of the Code); on the return to the parents of a child
not held on the basis of the Code or a court decision (clause 1 of Article 73 of the Code);

on the return to guardians (Trustees) of the ward from any persons who keep the child without legal
grounds (clause 2 of Article 126 of the Code);

on the return to the foster carer of a child held by other persons not on the basis of the Code or a court
decision (clause 1 of Article 135 of the Code); deprivation of parental rights (clause 1 of Article 75 of the
Code); about the restoration of parental rights (Article 78 of the Code); on the restriction of parental rights
(Article 79 of the Code); on the abolition of restrictions on parental rights (Article 81 of the Code), on the
abolition of the adoption (adoption) and its invalidation (Articles 103, 107 of the Code) and others. [6]

An analysis of the list of such cases shows that these are matters that mainly affect the vital aspects of
a child’s life and his relationship with his family. While other issues of his life activity remain all fields of
legal regulation of domestic legislation. For example, on various issues of the educational process, on
certain events taking place in the country, relating to issues of childhood, or the problem of juvenile
justice. The range of such issues, in our opinion, is quite wide, since the issues of protecting and ensuring
a decent standard of living for children directly depend on the ongoing political, social and economic
reforms and phenomena. For example, the reform of juvenile justice directly affecting the rights and
legitimate interests of children proceeds almost without the participation of children, whose opinions are
allegedly expressed by various human rights organizations. Why “ostensibly” - because a legitimate
question arises - which of the children or which children's organizations have entrusted this right to them?

There is no answer to this question. Adults take this responsibility on their own, while not paying due
attention directly to the child’s right to an opinion. Currently, various non-governmental organizations are
conducting various studies in the field of the protection of children's rights, including on the issues of
ensuring their rights and freedoms. The sociological surveys conducted by them are mainly aimed at
determining the point of view of adult parents or their substitutes, whereas the survey of children
themselves is extremely rare. Just as, and extremely rarely, children themselves turn to state bodies or
non-governmental institutions to express their own position.

Thus, the only resonant appeal was a letter of 2nd grade school student Alikhan Zhumanov to the
Republic of Kazakhstan Education Minister in 2010 about the quality of textbooks for secondary
educational schools (textbook “Rules of the Road™), which was left without consideration, which
subsequently grew into a civil suit.
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But in the end, the lawsuit was withdrawn by the father of the child at the insistence of the leaders of
the Ministry of Education and Science of the Republic of Kazakhstan. This example is quite indicative.
Since then, all questions about the quality of education, the quality of textbooks, etc., have been discussed
on the basis of the appeal of parents or human rights organizations. That is, in fact, children are excluded
from their right to express their own opinion on certain issues that interest him or directly affect his rights,
freedoms and legitimate interests.

At the same time, children and adolescents, in some way, are experts in matters of their own lives,
and in order to have the opportunity to solve some problems, they must enjoy all their rights. In the most
ideal variant, it is necessary to create conditions, so that they could really participate in the development of
laws and plans of the state through polls, conversations, etc. It would be ideal if they had the right to vote
at home, at school, in various communities and associations and in making other decisions that affect them
(for example, regarding health care).

Thus, at the 70th session of the UN Committee on the Rights of the Child, the next country report of
Kazakhstan (September 2015) was presented, based on the analysis of which and analysis of the
Consolidated Report of the National Preventive Mechanism for 2014, substantial recommendations were
given to improve the mechanism for the protection of children's rights among which it was pointed out the
low level of taking into account the views of children in the development of legislation and programs, in
making decisions regarding them. To this end, it is recommended to harmonize the legislation on ensuring
the participation of children in decisions that affect them. This rule remains to this day at the conclusion of
marriages that is, in our opinion, absolutely true. The role of parents in the creation «of conditions and
stimulation of certain skills development which helping children to succeed is significant. Child will
defiantly have some difficulties at school if student comes from abusive or toxic family (criminal pattern);
ong of his parents has mental health problems; family has poor housing conditions; when he has to live in
foster family (Sameroff, Seifer, Baldwin & Baldwin, 1993). If we look at the parents of the children
differing in achievements in school, we will find types of parental behavior which can realize practically
any the father and mother irrespective of economic conditions» [7, p. 59].

Conclusion

Promoting children's participation in such decisions at the local, national and international levels is
one of the goals of the Council of Europe's Strategy for the Protection of Children's Rights for 2016-2021,
according to which it is recommended to “strengthen the child’s participation in practice on a systematic
basis and in all contexts, important for children. Based on the Recommendation on the participation of
children and young people under the age of 18, the Council of Europe will support member states in using
this Council of Europe tool to assess child participation as a means of measuring progress towards
respecting children's right to participate in matters related to. Actions will be taken to promote the
exchange of experience in the field of child participation, on the basis of respect for the rights of the child,
in cooperation with the youth sector of the Council of Europe, children's and youth organizations
authorized for children's rights and advisory bodies on children's issues, based on the principles of
independence, representativeness, competencics, information and acceptability. “At the same time, it is
indicated that it is necessary to give due respect to their views when developing, implementing and
evaluating standards, policies and activities related to children, observing the principles outlined above.

Special attention will be paid to the participation of children in vulnerable situations, such as children
with disabilities, children living in poverty, children in institutions, Roma children, children travelling or
otherwise affected by migration, and children from minority groups. Efforts will be increased to reach
children and those who deal with them and work with them through websites, apps, social media, games,
publications and other tools adapted for children.” [8].

Preparing children and adolescents for independent living, forming a civic position among them is
one of the priorities of modern education and upbringing. Traditionally, this method is to involve children
in various children's movements. They contribute to the solution of such issues as “the presence in the
organization of effective self-government; creating relationships in which interaction takes place within a
single group of children of different ages; success in the activities of children, interest in this activity,
positive emotions accompanying this activity; the account of age psychological features of children and
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teenagers; the nature of the relationship between team members [9, p.319]. Today in the republic there are
such children's associations as: “Bolashak”, “Atameken”, “Murager”, etc. At the same time, they do not
resolve the issue of real consideration of the views of children in solving social, social or political issues.

Kazakhstan still has much to do in this direction. Much effort is being made by various community
organizations led by UNICEF. But it should also take into account the fact that public opinion among
adults is not prepared for this. It is adults who most resist the introduction and direct implementation of
this public law of children. In this regard, we believe that the initial task is to prepare the consciousness of
parents, who should be aware of the importance of this objective right of the child and create conditions
for the realization.

A.A. Tacoynarosa, A.E. ’Karkan0aesa, Mariya Riekkinen

! On-®apabu arsmmars! Kasak yITTsIK yHEBEpCHTETI, AmMaTsl, KasakcTam;
2 on-Dapabu arerHaarsl Kazak yarTeik yHUBEpcHTETI, ATMarsr, Kazakcraw;
> Abo Akademi yrusepcuteri, OuHIAHIHA

KA3AKCTAH PECIIYBJIUKACBIHJIAYBI BAJTAHBIH
«CASACH KYKbITbI» TYCIHIT'THIH MOCEJIEJEJEPI

Annotamust. Kazipri 3aManfbl OamaHbIH «CasICH KYKBIKTapbD» (DEHOMEHIH TYCiHY Ka3ipri KOHCTHTYIHIBIK
KYKBIK TCOPWSCHIHIAFBI JayJbl MocenenepaiH Oipi Oosbin TaObutaabl.bamanbH 63 eMipiHiH >KarJannapbl Typajbl
mIenniM KaObLIIayFa KaThICybl, Oip *KAFbIHAH, AYPHIC IIEIIiMaep KaObIIIAy AbIH MAHBI3ABI MAPTHI OO TaOBLIAIBL,
CKIHIII >KAFBIHAH, aTa-aHANAPJAH 3aHABI OKITACP PETIHAC TEPIiC PCAKUHS Ty ABIPAIBL

JambrraH enmepin 0ama KyKbIKTapbIH KOPFay >KYHECIHE >KacalfaH TalAay OTAHABIK FRIIBIM MCH TIXipHOere
TEPEH KbI3BIFY IIBLIBIK TY IbIPAIBL.

Y CBIHBUUFAH 3epTTEY OaNaHBIH «CAfICH KYKbIKTAPBIHBIH» OTAHIBIK TKIPHOETe CHII3INyiHIH OpPBIHABLIBFBIH
Tanaayra OarpirTanFaH. OChl KYKBIKTBIH TYCIHITLI MEH KYpBUIBIMBIHA TaJJay >Kacajblll, OTAHIBIK 3aHHAMAFa CHTI3Y
MYMKIHJIIT1 KOHE BIKTHMAJI OH JKOHE TEPIiC CATAAPBI 3CPTTCIIL.

OpTYpii TapHXH-KYKBIKTHIK JCPCKKO3ICPAl TANOAY «CasACH KYKBIKTApPIBIH» KEHOIp 3MeMEHTTEpl OamanapabiH
OKIMIILTIK KYKBIFBIHBIH TYPICPiHiH Oipi peTiHae 6ap exeHiH kepcereai. COHBIMEH KaTap Ka3aKCTAHIBIK OaIaaapabiH
QJICMHIH JAMBIFAH CIACPIHIH OamanapsIMCH CaJbICTBHIPFAHOA CAsACH KYKBIKTapel XOK. bym mocene Kasakcran
PecmyOTHKACHHBIH KOTIAHBICTAFBI 3aHHAMACHIHIA THIMI MCIIiM Ta0y KSPeK.

Tyiiin ce3aep: 6amanap, 6anamap KYKbIFBL, CasACH KYKBIKTAp.
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! Kasaxckuit HatHOHAIBHBII yHHBEpCHTST IMCHHE anb-Dapabu, Amvarer, Kazaxcraw;
? Kazaxckuit HanmpoHaIbHbII YHHBEpPCHTST IMCHHE anb-Dapadbu, Amvarer, Kazaxcran;
? yrausepenter Abo Akademi (PurTIHTIS)

K BOITPOCY O NOHATHUH «ITOJIUTHYECKHE IIPABA» PEBEHKA
B PECITYBJIMKE KA3ZAXCTAH

Annotamusi. COBpeMEHHOEC MOHMMAaHKE ()CHOMCH IIOJUTHYCCKUC MPaBa» PeOCHKA SBJLIFOTCS OJHUM M3 HAH-
601ee 00CYKIAEMBIX U CIIOPHBIX B TCOPHH COBPEMEHHOTO KOHCTHUTYIHOHHOTO IpaBa. IIpaBo peOcHKa HA y4acTHH B
TIPUHATHH PEHICHAH 00 YCIOBHSX CBOCH >KH3HEIACATEIBHOCTH SIBJLIETCS C OJHOM CTOPOHBI BAKHBIM YCIOBHEM
TIPHUHSTHS PABUJIBHBIX PEIICHUH, HO C JAPYTOH CTOPOHBI BBI3BIBACT HETATUBHYEO PEAKIUIO CO CTOPOHBI POIUTEICH
KAK 3aKOHHBIX MPEACTABHTENICH.

AHanW3 NPaKTHKH CTPaH C PAa3BUTOH CHCTEMOH 3aIIWTHl NpaB peOCHKA BBI3BIBACT TIyOOKMH WHTEPEC B
OTEYCCTBEHHOI HAYKE W IPAKTHKE.

ITpeacTaBieHHOE MCCICAOBAHHME HAMPABICHO HA AHAIM3 LIEICCOOOPa3HOCTH BHEAPCHHUA (DCHOMEHA «IHOIUTHU-
YECKHUE NMPaBa» PEOCHKA B OTCUECTBEHHYIO MPAKTUKY . AHATM3UPYETCA MOHATHE M CTPYKTypa JAHHOIO IpaBa, HCCle-
JIyeTcs BO3MOKHOCTh BBEICHHUS B OTCUCCTBCHHOM 3aKOHOJATEIECTBE W BO3MOYKHBIC NMO3WTHBHBIC W HETATHUBHBIC
MOCIICCTBHAL
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Amnamus Pa3IAIHBIX HCTOPHUICCKUX U MPABOBBIX HCTOTHUKOB MO3BOJMCT CACIATh BBIBOA O TOM, YTO OTACIBHBIC
QJICMCHTBI KIMOJUTHICCKUX MPAB» CYIICCTBOBAIN U CYIICCTBYKOT KaK BHABI AAMUHHUCTPATHBHBIX ITPAB I[eTefI. Bwmecte
C TCM, KA3aXCTAHCKHC ICTH HEC 0OIATAFOT MOJHBIM 00BCMOM TOUTHUCCKUX MPAB, KAK JACTH PA3BHTHIX CTPAH MHPA.
3T0 JOKHO HAWTH CBOC Pa3syMHOC Pa3peHICHAC B ICHCTBYIOIIEM 3aKOHOAATCIECTBE Ka3axcTaHa.

Krouernie ¢/1oBa: pcOCHOK, ICTH, IPaBa ACTCH, MOJUTHUCCKIC TIPABA.
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