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NOVELTIES IN PROVIDING OF LEGALITY IN THE
LEGAL POLITICS OF THE REPUBLIC OF KAZAKHSTAN

Abstract. The most democratic Constitution, which provides the broadest rights and freedoms of the population,
the separation of powers, the rule of law, etc., will turn into a simple Declaration, in spite of developed,
comprehensive, hierarchically constructed, consistent legal system, based for its implementation. The Constitution
gives a special role to the Prosecutor’s Office, with the main purpose of the Supreme supervision of the legality in
the territory of the state. The amendments to article 83 of the Constitution, introduced in 2017, clearly defined the
functions of the Prosecutor’s office. Now it exercises the Supreme supervision, represents the interests of the state in
court and prosecutes on behalf of the state.

At the same time, the main mission of the Prosecutor’s office remains the provision of human and citizen rights
in all spheres of life, active participation in the legal reforms. The Republic of Kazakhstan is gradually implementing
judicial and legal reform, in accordance with which the criminal process has changed the trend from repressive,
accusatory to human rights. Since 2015, the Institute of thelnvestigative Judge was introduced, which strengthened
the judicial control. The actions of the investigators, affect the rights and freedoms of the person, authorizes the
investigating judge. Earlier it was the competency of the attorney’s office. Now the exemption from liability in
connection with the reconciliation became the responsibility of the criminal prosecution body.

Keywords:legality, legal politics, legal system, office of public prosecutor, law-enforcement activity, state
guarantees, courts, mediation, novelties, human rights.

Democratic processes, taking place in the modern society, have influenced on the implementation of
profound reforms in all spheres of life. They concerned the sphere of state structure and legal policy of our
country. In the framework of these reforms, the new Criminal Code, the Code of Criminal Procedure and
the Code of Penal Enforcement of the Republic of Kazakhstan have been adopted.In accordance with the
new Criminal Code, the practice of early release has changed radically in the Republic of Kazakhstan.
Now the court is obliged to release the prisoner, if he served a certain term, made amends and does’ not
violate an order in imprisonment places. The logical continuation of the consistent policy of humanization
was the adoption on December, 21, 2017, the Law “On the modernization of the procedural fundamentals
of law enforcement”. Its peculiarity was the increase in the adversarial nature of the parties in the criminal
process, the expansion of the powers of lawyers and the reduction of the detention of suspects from 72 to
48 hours.

From that moment the procedural sanctions, including secret investigative actions, which were
previously given by the Prosecutor’s office, were finally transferred to the investigating judge. The
authorities are obliged to notify those, who were followed and listened to about the conducted secret
events. If they are unfounded, the citizen has the right to restore the freedoms and rights, and morcover to
receive compensation through the court. Another novel was the electronic investigation of criminal cases.
This format minimizes the falsification of evidence and various violations of the law. The investigation
was completed by 2.5 thousand citizens, sent to the court 1.8 thousand cases. The courts were considered
to 1.3 thousand cases.
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The next step was the adoption on June 21, 2018 the Law “On humanization of Criminal and
Criminal Procedure Codes of the Republic of Kazakhstan™. According to this concept, only those, who are
really dangerous to the society, are subject to isolation. Others, who have committed non-violent serious
crimes, are subject to penalties not related to isolation from the society. Of course, such systemic measures
have significantly strengthened guarantees for the protection of human rights in the criminal proceedings.
Fortunately, Kazakhstan has risen to 78-th place among more than 220 countries in the prison population
Index.

Since the beginning of 2017, four types of probation have been introduced in Kazakhstan for the
resocialization of convicts. Citizens in this situation, the state provides social assistance from the first days
of the investigation of the crime. But if they do not draw conclusions and break the law, their punishment
will be replaced by imprisonment. By the way, the Republic has earned a Fund for compensation of harm
to victims. Now the state pays monetary compensation to the victims of torture. The ongoing reforms have
not spared the administrative process. All administrative offences, the sanction of which provides for the
restriction of constitutional rights, are transferred to the jurisdiction of the court. Previously, such cases
could be considered by other state bodies. Administrative responsibility cannotis brought for violation of
by-laws, which was previously possible and went against the Constitution, according to which, human
rights and freedoms can be limited only by laws. A reduced procedure for bringing to justice those, who
agree with the offense and plead guilty, has been introduced. It became possible to pay only half of the
fine in seven days. In order to reduce corruption risks, a fixed fine has been introduced. Now it is
impossible to manipulate the size of the fine in sentencing. A Unified Register of administrative
proceedings has been introduced. Now administrative production is conducted in electronic format, and
fines can be paid on the spot by credit card.

The system of civil proceedings is being optimized. The structure of justice has become three-level.
Before that, it was a five-level. Conciliation procedures through mediation, judicial mediation, and
participatory procedure were significantly expanded. In light of the ongoing reform, the lawyers by
themselves produced evidence in the case. The participation of the Prosecutor in civil disputes has been
drastically reduced. The Prosecutor does not participate in disputes on private matters, but only in three
categories of cases: in cases, where the interests of the state, society and citizens, who cannot protect
themselves, are affected. Recently, the Prosecutor’s appeal was replaced by a motion. Until the judicial act
enters into the force, the Prosecutor may not request the case or suspend the execution of the decision as
before. The Attorney General may bring a cassation appeal only in cases of compulsory category.

According to some scholars, this has led to a “broad” understanding of the law, which was the first
serious alternative to the concept of law as a set of rules only. But this “broad” understanding of law,
according to S.S. Alekseev, did not mean the distinction between law and order [1, P.300]. In his view,
law is order, but not only regulation. From these positions, the criticism of the current legislation, the
accusatory bias of the judicial system began to be carried out; combining in the Prosecutor’s office the
functions of prosecution and control over the legality of criminal cases, limiting the activities of the bar,
the lack of legislative consolidation of the presumption of innocence, etc.All this has played a significant
role in the democratization of the legal system. But disputes about the normative understanding of law, the
relationship of law and order, natural and positive law and many other problems, appeared at the turn of
1950-1960 years, do not stop until now.

As the Executive Director of the Public Fund “Transparency Kazakhstan” S.M. Zlotnikov
emphasizes, “legitimacy should not be confused with legality”. “Legitimacy of power” is a more
fundamental concept; it gives an answer to the question: is power justified from the social side and from
the point of view of human rights, obligations and freedoms™ [2, P.7]. This means that the public law of
the state should be based on the natural law of the society; and the people, man and citizen should find the
natural link of the entire legal system.

By exemption from excessive politicization and partisanship of the right of legal science, according to
Professor V.N. Kudryavtsev, is the adoption of the relations to the law-abiding state, ideological principle
of “socialist rule of law”. The rule of law is defined as “the strictest, direct implementation of all norms,
the principles of humanistic law, first of all, the basic inalienable human rights, and, in addition, also
associated with them a number of other institutions... including General democratic legal principles of
private law, independent justice” [3, P.11-12].
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The functioning of civil society requires the legislative regulation, which establishes rules of conduct
for the subjects and the implementation of political and legal interaction of various forces. But again, in
our opinion, greatly exaggerating the role of the state, the state establishes the legitimacy of individuals,
political institutions and itself. Hence the idea of the rule of law, such that operates within the legal
framework, i.¢. limited right. In turn, civil society allows mediating the realization of freedom by political
institutions, and this is obviously the key semantic advantage.

In the heat of controversy in recent years, the approval of the status of natural and private law, the
priority of law over the order, in the literature of the CIS countries was underestimated the authority of the
law. This, of course, was facilitated by the level of legislative activity of the parliaments of the CIS States,
either urgently “baking” laws, or unreasonably delaying the adoption of urgently needed laws. But there
are already voices in defense of the rule of law, even without the use of the updated term “legality”™.

Thus, V.V. Lazarev, S.V. Lipen, A Kh. Saidov emphasize: “The idea of legality is an important social
value” [4, P.7]. The value of legality, as we can see, is carried out by authoritative scientists, even beyond
the legal sphere and is interpreted very broadly as a social value. Further, they note: “Standards (models)
of legal behavior should be normatively fixed by the legal system™. It is no accident that instead of the
seemingly familiar concepts of “system of law” and “model of law”, we are talking about the legal system,
1.c. the legal family. Laws and the rule of law are considered in the broad context of all legal phenomena.
At the same time, factors and results of cultural and value character are explicitly and implicitly contained
in this judgments.

The same was stated by V.S. Nersesyants: “The right becomes such only having absorbed the ideas of
true justice. Therefore legality is a formal principle on the Contrary, justice is a substantive principle (the
principle of activity), since it determines the very content of the rule by itself” [5, P.93]. The above-
mentioned issues concerning the General problem of the degree of openness and closeness of the legal
system and the legal family need the special scientific research and attention of the legislator. Many of the
declared scientific provisions require more specific legal content. In particular, such as the current law can
so limit, bind our constitutional state, as far as its norms will not contradict the Basic Law, or they must be
changed and intensively changed today, in accordance with its provisions and norms; constitutional norms
- the mandatory basis of the system of current law in the Republic of Kazakhstan; the Constitution brings
into unity the system of law in force in the country, and first of all, directly derived from its legislation; the
legal meaning of the Constitution - constitutional legality.

Analysis of this statement suggests that the “conformity with the Constitution™ refers to the systemic
unity and interaction of the Constitution and constitutionalism, the Constitution and all law-making, law
enforcement. It is noteworthy that earlier the word “law-making” was used instead of “law-making™ often
used by officials. This once again emphasizes the higher level of constitutional requirements for
legislators. At the same time, traditionally using the concept of “legality and the rule of law™, in a state
governed by the rule of law, a more precise and unified concept of “legality” is widely used. Although the
law enforcement system of the Republic is still under reform, however, the constitutional principle of the
Department of inquiry andthe preliminary investigation by the court and the Prosecutor’s office remains
unshakable and is reflected in all legal acts, regulating the activities of law enforcement agencies. We have
already mentioned this above. The main content of this principle is, on the one hand, to ensure the
independence and objectivity of prosecutorial supervision and judicial control over the legality of the
activities of the inquiry and investigation by means of legislative regulation, and, on the other hand, to
create the legal conditions for the procedural independence and objectivity of the bodies of inquiry and
investigation in the implementation of the preliminary investigation.

It should be noted that, according to the criminal procedure legislation of the Republic, the
Prosecutor, the investigator, the body of inquiry, the investigator are the bodies of the criminal
prosecution, but the forms, methods and content of the powers exercised by them, differ significantly. In
organizational terms it is, first of all, the absence in the structure of the Prosecutor’s office of specially
created apparatus for carrying out the functions of inquiry and investigation, in legal terms - the lack of
authority to carry out this procedural activity, despite the permission of the law to produce separate
prosecution bodies, strictly specified investigative and procedural actions that allow to carry out criminal
prosecution without the procedure of inquiry and investigation. Thus, a new kind of law enforcement
system has been formed.
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State power must be legitimate, i.¢. legally justified and recognized. This basis is expressed in the
legal system - the Constitution, laws, international legal acts... As noted by S.M. Zlotnikov, “legitimacy
should not be confused with legality”. “Legitimacy of power” is a more fundamental concept; it answers
the question, whether power is justified from the social side and from the point of view of human rights,
obligations and freedoms.

The law-abiding state should contribute to the maximum convergence of private and public law in a
single legal system[6, P.17].

. The elevation of private law should not be at the expense of public law. The private interest, both
individual and collective, needs not only to be protected by the state and society, but also to ensure the
social orientation of the state legal policy. The boundaries of private law are expanding to the limits -
public in the region, the country, the world, as evidenced by the human rights problems that have become
the subject of regulation at the international level. Negatives of statchood and public law can be
minimized, among other factors, in the systemic functioning of legal mechanisms and means. One of the
way of liberation from excessive politicization and ideologization of law is the establishment of the
relations of legality, instead of the former principle of “socialist legality and the rule of law™.

We should not forget the Latin saying: “Summum Jus, Summa Injuria” (the highest lawfulness is the
highest lawlessness). And only the systemic effect of legal phenomena can often neutralize the trend of
alienation in a legal state, without the predominance of political or other foreign interference.

The legal system is a complex, extremely broad concept that includes numerous legal elements: the
system of law, legal consciousness, legal relations, acts of law enforcement, legality, law and order, etc.
These constituent elements of the legal system are organically interconnected with each other,so much so
that they predetermine and as if “follow™ from each other [7, P.48].

“There is a new legislation, radically different from the one that was in force earlier. The rapid pace
of legislative activity is characteristic of each country. The process of formation of the new law will take
quite a long historical period, at the end of which it will be possible to draw conclusions about the features
and peculiarities of the new legal systems of the States of socio-democratic orientation™ [8, P.19].

In the conclusion, we would like to note that legal phenomena, which include only some fragments of
the content of the legal system, some of its substrate elements, links, processes, development trends and do
not have the main features of the element, are listed as components of such system. Among the
components stand out the legal activity in various types, good behavior, rule of law, legal practice, legal
policy, legal technique, legal symbolism and legal acts, the legal system, legal science, etc. Components of
the legal system are also recognized and parts of its elements: industry, institutions, sub-sectors of law;
private and public law; legal ideology and legal psychology; legal personality; subjective rights and legal
obligations.

3.K., AonoBa /1.0. KycaiibiHoB

KA3AKCTAH PECIYBJHMKACBIHBIH KYKBIKTEIK CASICATBIHIAFEI 3AHIBLTEIKTEI
KAMTAMACKI3 ETYAEI'T "KAHAIILLIIBIKTAPBI

Annoramus., EH 0aCTbI XaJbIKTHIH KCH MAFBIHAJAFBl KYKBIFBIH JKOHC OMIIKTI OOy Ii, 3aHIBLIBIKTH KO3ACHTIH
0acTel ACMOKPATHANBIK KOHCTHTYIHSA, eTep OHBI iCKE aCHIPY YIOiH JAMBIFAH, KAH-KAKTH KAMTHTBIH, HCPAPXHUSIIBIK
CTIN JKACANBIHFAH, KApaMa-KAWIOBI KCIMCHTIH KYKBIKTHIK S>KYHCTC HCTI3ACIMECe, KapamaubiM JCKIApPAIHIFa
atfinananpl. KOHCTHTYIIMSHBIH 0acTHI MAKCATHI MEMJICKET ayMaFbIHAA 3aHBUTBIKTHIH CAKTAIYBIH JKOFAPHI KaJgaranay
0o TaOBLIATHIH MPOKypaTypara epekme pen ocpinreH. 2017 sxpumsl KoncrurymusausH 83-0a0BIHA CHTI3IITCH
TY3ETyJep TPOKYpaTypa (yHKIFSUIAPBIH aWKbIHAAAbL. Kasip on »KOoraphl Kajarajaydsl >Ky3ere achIpaisl, COTTa
MCMJICKCT MYIICCIH Oinmmipeai sKOHC MEMIICKCT ATBIHAH KBUIMBICTBIK KyJajayabl >Ky3eTe aceIpambl. byn perre
TIPOKYPATYPaHBIH HETI3rI MHCCHACHI a7aM MCH a3aMaT KYKBIKTAPBIHBIH 6MIp CYpYiHIH OapislK caiamapslHaa
CaKTANIyBIH KAMTAMACBI3 €Ty, KYKBIKTHIK pedopMmanapra OcnceHmi Kateicy Oomsmm Kama Ocpenmi. Kasakcran
PecnyOnmkaceiHIa cOT-KYKBIKTHIK peopMa Ke3eH-KE3EHIMEH ICKE aCBIPBIIY 1A, OHBIH ASICHIHAA KbIMBICTBIK IPOLIECC
PETPEcCHBTI, aWBINTAYJAH KYKBIK KOPFAYIIBIFa CHICTIKTI 3repTTi. 2015 XKBUIIBIH MHCTHTYTHI CHTI3LITCH TEPrey
CYIBACHL, OJ1 COT OaKbUIAYBIH KYMCHTTL. TepreyImiaepai aqaMHbIH KYKBIKTAPhl MCH OOCTAHABIKTAPBIHA KATHICTHI iC-
OPEKETTEpPIH TEpPrey CYAbACH CAHKUWSIAHABL BypeiH Oyn mpoKypopaslH exkimerriri Oonxel. Enai Tarymacyra
0alIaHBICTHI KAy ATKEPUIITIKTEH 00CaTy KBUIMBICTHIK KyIalIay OPTraHbIHBIH MIiHACTI OOTIIBI.

Tyiiin cesnep: 3aHIBLIBIK, KYKBIKTBIK CAasiCcaT, KYKBIKTBIK J>KYHE, IPOKyparypa, KYKbIK KOPFAy KbI3METI,
MCMJICKCTTIK KSHUTHIKTEP, COT, MCIHALNA, JKAHAIMBLIABIKTAP, a7aM KYKBIKTAPHL.
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"KasHAY, xadeapa mpasa, r. Anmvarsr, Peciy6muka Kaszaxcran;
KasHITY mM. AGas, 06IIey HEBEPCHTETCKAS Kad)eJpa MOTHTOTOTHH H COIUATHHO-(PHI0CO(CKHX TUCITHILTHH,
r. Ammarsr, Pecy6mika Kazaxcran

HOBEJLIbI B OBECHIEYEHUU 3AKOHHOCTH
B ITIPABOBOU INOJHUTHUKE PECITYBJINKHA KA3ZAXCTAH

Annoramus, COBEPIICHHO OYCBHIHO, YTO CaMad ACMOKpaTHUCCKasd KOHCTHUTYIHS, NpeAyCMATPHBAFOINASL
HamOoJee MHUPOKUE MPABA HACEICHUS, PA3ACICHUE BIACTCH, 3aKOHHOCTh M T.J., IIPEBPATUTCS B IPOCTYIO ACKIapa-
U0, CCIIM [UI1 €€ peaim3anuyd He OyJeT OCHOBAHA PAa3BUTAs, BCEOOBEMIIOINAS, HEPAPXUUCCKU IOCTPOCHHAS,
HENMpOTHBOpEUnBas mpasoBast cucrema. Ocobas pomb Koucturymmeid oteeacHa [Ipokyparype, TIaBHBIM
MPeTHA3HAYCHUEM KOTOPOH SIBISIETCS BBICIIMH HAI30p 34 COOMIOACHUEM 3aKOHHOCTH HA TEPPUTOPHH TOCYIAPCTBA.
Brecennsie B 2017 roay monpaBku B cTaThio 83 KoHCTHTYIMH YETKO ompeeui (pyHKOHH OPOKypaTypsl. HulHe
OHA OCYIICCTBIICT BBICINMI HAI30pP, HMPEACTABISIET HMHTEPECH TOCYJApCTBA B CYAC W OT HMEHH TOCYAAapcTBa
OCYIIECTBILICT YTOJIOBHOE TpecieaoBanue. [Ipu 3TOM OCHOBHOM MHCCHEH NMPOKYpaTyphl OCTAcTCs OOCCICHUCHHE
COOIIOICHNS TIPAB YETI0BEKA WM TPA’KIAHWHA BO BCEX cepax »KH3HEAEATCIHHOCTH, aKTHBHOC YUACTHE B MPABOBBIX
pepopmax. B PecmyOmuke Kaszaxcran mostamHO peamusyercs cyacOHO-mpaBoBad pedopma, B CBETC KOTOPOH
YTOJOBHBIH MPOICCC H3MCHHII YKJIOH OT PEHPECCHBHOTO, OOBHHHTEIFHOTO K mpaBo3amutaoMmy. C 2015 roma 6sm1
BBCJICH HMHCTHUTYT CICACTBCHHOTO CYJIbH, KOTOPBIH YCHIHI CYACOHBIH KOHTPOJb. JICHCTBHA CICIOBATCIICH,
3aTParMBAOINKC MIPAaBa M CBOOOBI YCIOBEKA, CAHKIMOHUPYCT CICACTBEHHBIH Cybs. PaHbime 310 OBUIO MOIHOMO-
YHeM TPOKypopa. Temepb OCBOOOKICHHE OT OTBETCTBCHHOCTH B CBSI3M C IPHUMHPEHHEM CTAJNO OOSI3aHHOCTHIO
OpraHa yroJOBHOTO MPECICIOBAHL.

KimoueBbie c10BA: 3aKOHHOCTD, PABOBAS MOJIHTHKA, IPABOBAsI CHCTEMA, TTPOKYPATYPa, MPABOOXPAHUTCIBHASL
JIeSITEBHOCTD, TOCY JAPCTBEHHbIC TAPAHTHH, CYAbL, MEIHALMS, HOBCJLIBL, IIPABA YCTOBEKA.
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