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IMPLEMENTING MECHANISMS OF THE UN CONVENTION ON
GENOCIDE IN THE CRIMINAL LEGISLATION OF THE
PARTICIPATING STATES: GENERAL COMPARATIVE ANALYSIS

Abstract. The UN Convention on the Prevention of Genocide of 1948 is the main legal source for determining
the composition of this crime. Today, the parties to the international treaty are 156 states that have implemented or
are implementing conditions in the implementation of its provisions. Using comparative analysis of the criminal laws
of different states, it is shown in this connection how the process of improving the effectiveness of the norms of the
Convention in national legal systems is taking place. At the same time, it is confirmed that individual participating
States not only formally reproduce the norms of the Convention but also purposefully implement procedures for their
addition and improvement within the framework of internal jurisdictions. The result of the study is the fact that the
implementation of the standard established by the Convention acquires a stable and consistent nature, and
particularly for the post-Soviet republics.
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Implications of the Convention provisions implementation for the States Parties

The special Convention on the Prevention and Punishment of the Crime of Genocide adopted by the
United Nations General Assembly on 9 December 1948 as General Assembly Resolution 260 (III) states
in ArticleV that"the Contracting Parties undertake to enact, in accordance with their respective
Constitutions, the necessary legislation to give effect to the provisions of the present Convention and, in
particular, to provide effective penalties for persons guilty of genocide or of any of the other acts
enumerated in article IIL" [1, p.781]. It follows from the meaning and content of the above provision that
in assuming such an international obligation, a State Party to the Convention must ensure that it
iseffectively implemented(enforced) throughout its territory not only by all the authoritative acts at its
disposal in accordance with its constitutional and other rules and regulations not inconsistent therewith.In
international law this system of measures is referred to as "implementation” or, speaking broadly, "a
mechanism of harmonizing or coordinating international and national lawsby employing recognized legal
arrangements (methods)." Accordingly and in line with the norms enshrined in the Convention, a State
Party shall undertake and carry out its actions aimed not as much at avoiding conflicts as atmaking
national legislation that would not "conflict" with provisions of the international treaty in question.

As the current international practice shows, a more universal mechanism of implementation of this act
by a State Party is to integrate its provisions into such State's national criminal law. Currently, the most
common and applicable implementation methods include incorporation, reception and modification
(expansion) of existing norms of criminal law in pursuance of an international treaty.

Principal mechanisms of the Convention provisions implementation in the States Parties'
criminal laws

The Convention recognizes as wrongful and punishable not only genocide itself but also other acts
that directly "flow" out of it,such as conspiracy to commit genocide; direct and public incitement to
commit genocide; attempt to commit genocide; and complicity in genocide.

The enumerated initial forms of participation in genocide (or the so-called "inchoate crimes"),
however, are not always covered by the norms of criminal laws of the States Parties. This is true, for
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example, for the majority of the post-Soviet countries such as Russia, Kazakhstan, Latvia, Moldova,
Belarus, Armenia, etc. However, some of the parties to the Convention, including Azerbaijan, Austria,
Bulgaria, Spain, Macedonia, Poland and the United States, considered it necessary to either partially take
into account this contractual obligation or expand legal consequences of its violation. In this regard,
Article 104 of the Criminal Code of Azerbaijan of 30 December 1999 contains a direct and explicit
incitement to commit genocide [2, P.132]. Paragraph 2 of §321 of the Austrian Penal Code includes such
corpus delicti as conspiracy to commit genocide (it is defined as any conduct whereby(any) person agrees
with another person to commit one of those acti rei specified in paragraph 1) [3, P.347] Articles 416.2 and
416.3 of the Bulgarian Criminal Code of15 March 1968 criminalize both preparation for and explicit and
direct incitement to, committing genocide [4, P.284]. In addition, according to Article 419 of the Criminal
Code of the same Balkan state, culpable is any officer who, subject to distinctions in the previous articles
(416, 418), closes his or her mind to a situation where his or her subordinates commit any of the crimes
specified in Section III [5, P.284] (here it should be noted that this part of the Bulgarian Criminal Code is
entitled "Liquidation of Groups of the Population (Genocide) andApartheid").

Criminal Codes of Spain, Australia, Macedonia, Poland and the United States also extend the
boundaries of liability with additional elements essentialto the offence of genocide. Thus, the Spanish
Penal Code of 23 November 1995, which contains the only Article 607 under Section II "Crime of
Genocide", designates as another essential element a sexual assault on members of a national, ethnic,
racial or religious group [6].§3 of Article 118 of the Polish Criminal Code of 6 June 1997 likewisethe
Bulgarian lawmaker, partly provides for the essential elements in the form of preparation for genocide |7,
P.128]. The Macedonian Criminal Code of23 July 1996 sees creation of a group with the purpose of
committing genocide as a qualifying element [8]. And finally, the US Federal Criminal Code of4 May
1962 stipulates in §1091 that the crime of genocide can be committed both during peacetime and wartime
[9], and also contains §1093 "Definitions"where the notions of "children", "ethnic group", "national
group", "racial group", "religious group", "members", etc. are defined [10].

Recently, "there is a clear tendency towards a more extensive interpretation of the object of
genocide"[11] in national criminal laws,"which can be caused by various reasons in different
states"[12].For instance, this way was chosen by lawmakers in such countries as Latvia, Belarus, France,
Poland, Lithuania,says R.C. Clarke in his paper entitled "Together Again? Customary Law and Control
over the Crime" (2015), [13,P.487],as well as Estonia. Thus, Article 71 of the Latvian Criminal Code of 8
July 1998 includes in the object of genocide not only "national, ethnic, racial or religious groups" but also
any "social group, a group of people of certain common beliefs" [14]. According to §1 of Article 118 of
the Polish Criminal Code, two more new categories are recognized as genocide victims: "political groups
and groups with a certain worldview" [15]. The Lithuanian Criminal Code 0f26 September 2000 expands
the orbit of genocide victims to also include "social and political groups" [16,C.97] Article 211-1 of the
French Criminal Code which entered into force on 1 March 1994 (as subsequently amended) [17, P.165]
and Article 127 of the BelarussianCriminal Code of9 July 1999 [18] add"groups identified by any other
arbitrary criterion"to the objects of genocide, save for those groups of people specified in Article II of the
1948 Convention.While the Estonian Criminal Code of 1 September 2002, according to some experts,
contains a more "unique definition of genocide victims as compared to legislation of other states"[19] —
being a "group opposing an occupation regime, or another social group" [20]. It is also noteworthy that the
old version FRG Criminal Code (§220a of Section 16 of the Special Part, "Crimes Against Life"),prior to
adopting the Act to Introduce theCode of Crimes against International Law, defined the object of genocide
as a "certain distinct group"(in another similar version — a "group (community) distinguished by its
traditions" [21].

In agreement with the position of N.V. Moshenskaya, for our own part we believe that genocide
always means a deliberate crime aimed at exterminating a stable group of people [22] Besides, we also
believe that new notions that expand the scope of the genocide object cover such acti rei as enumerated in
the prevailing international law provisions and, namely, in the Rome Statute ofl7 July 1998 While
establishing generallytrue meaning of the concept of genocide according to Article 211-1 of the French
Criminal Code which also extends the scope of the object of crime by including thereto a "...group
characterized by any other arbitrary criterion,"V.M. Vartanyan nevertheless admits that there is a good
sense to this approach [23,C.62]. In support of his conclusion, he writes: for example, "some community
of women starts committing actions aimed at liquidation of male population" [24, P.62]. "From the

— ) ——



ISSN 2224-5294 Cepus obuecmeennvix u 2ymanumaphvix nayx. Ne 5. 2018

international law perspective, such actions cannot be called a genocide of the male population, although
they objectively areone” [25, P.62] and "in this case, the French Criminal Code covers such actions as
essential elements of genocide"[26,C.62].

However, international practice also knows such a specific way of implementing the 1948 Convention
as development, adoption and approval at the highest legislative level of an entire regulatory act. Here, the
abovementioned German Act to Introduce theCode of Crimes against International Law of 26 June 2002 is
no doubt a vivid example (another frequent name is the International Criminal Code; in German—
Volkerstrafgesetzbuch (VStGB). This law, enacted by the German Bundestag, has "enriched" primarily
the system of sources for the German criminal law and thereby strengthened the so-called "supplementary
penal provisions" (Nebenstrafrecht) of the country and, secondly, in §6, formulated the crime of genocide
which now matches the definition provided for in Article II of the 1948 Convention as well as in Article 6
of the Rome Statute of the Intemational Criminal Court. Accordingly, with the adoption of the new
Criminal Code, §220a was completely deleted from the old version of the Federal Republic of Germany
criminal law which was introduced into its system by the Act of 9 August 1954 and became effective on
22 February1955. It should also be noted that §6 which deals with genocide (Vélkermord), along with §7
(crimes against humanity —Verbrechen gegen die Menschlichkeit), for the first time formed a new section
in the special part of the International Criminal Code of this state."The German Criminal Code had
no"separate section as such prior to its adoption [27, P.33], which speaks for a completely different quality
of implementation of the norms of the 1948 UN Convention in the country's national legislation [28,C.33].

Similar criminal laws under which the States being parties to the 1948 Convention implemented their
obligations were also adopted in Belgium (simultancously withit there operates in this Western European
country the Criminal Code of 8 June 1867 with numerous amendments reflecting the position of the
legislator inXX century and beginning of XXI century) and Canada (in 2000, the Crimes Against
Humanity and War Crimes Act was approved and enacted in this North American state.

It is important to emphasize that "responsibility for genocide is not limited to mere criminal one" [29].
But at the same time, Article IV of the 1948 Convention uses the term "punishment" which, apparently, is
interpreted by international experts as an element of exclusively criminal responsibility"[30]. As noted by
D.A. Dam-de Jong, after adoption of the Convention, the "states went along different paths in addressing
the issue of punishment for the crime of genocide"[31,P.237].

As such, it is imposed and implemented in the form of various sanctions by national courts. For
example, in the criminal codes of Austria (paragraph 1 of §321), France (Article 211-1) and Germany (§6
of the ICC) the basic constituent parts of genocide include an absolutely definite coercive measure that
entails adverse consequences for the offender — life imprisonment ("life sentence" in the French version).
However, most of the States Partics to the Convention use an alternative sanction, i.e.custodial sentence
besides life imprisonment. National criminal codes provide for different terms of imprisonment: 8 to 15
years (Article 61 of the Estonian Criminal Code; not less than 10 years (Article 264 of the Swiss Criminal
Code); 10 to 15 years (Articles 103, 104 of Azerbaijan Criminal Code); 12 to 15 years (Article 393 of the
Armenian Criminal Code); 10 to 20 years (Articles 416, 417 of the Bulgarian Criminal Code); 3 to 20
years (Article 71 of the Latvian Criminal Code); 15 to 20 years (Article 607 of the Spanish Criminal
Code); 12 to 25 years (Article 118 of the Polish Criminal Code); 16 to 25 years (Article 135 of the
Moldavian Criminal Code).In some countries, the sanction provides for possibility of using death penalty
for the commission of genocide (Article 127 of the Belarussian Criminal Code). In Kazakhstan, this
capital punishment is imposed in case of genocide in wartime (Article 168 of the Criminal Code). In
paragraph 2 of §6 of the FRG ICC, there is a norm which "contains no qualified type of genocide but
establishes criminal liability for a less serious case of genocide, i.e. a norm containing the rules for
determining the amount of penalty (Strafzumessungsregeln)"[32, P.34-35] Paragraph 2 itself reads:"In less
serious cases referred to under subsection (1),numbers 2 to 3, the punishment shall beimprisonment for not
less than five years"[33]. In the opinion of A.V. Serebrennikova, "In practice, this rule should be applied
primarily to genocide which resulted in no deaths"[34, P.35].

Whileanalysing modern criminal laws of states (mainly European and post-Soviet states), it can be
noted that "salient features of national legal systems translated into the ways of implementing the norms of
international law on genocide, reflecting their belonging to a particular legal family, national legal
traditions, the level of public sense of justice, individualities of legislative process" [35].In this regard, L.
Kazyrytski particularly emphasizes that Roman law is the basis of legal systems of most of the above
states belonging to the Romano-Germanic legal family [36, P.18]. In turn, it recognizes normative legal
41
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act as the main source of law|[37,P.18]. However, in this context, we particularly support the position of
the Russian scholar N.A. Shulepov, according to whom the experience of implementing the norms on
genocide by various states is not only of scientific but also of practical interest, since it can be used by the
national legislator in improving the criminal code as to criminalization of international crimes [38]. This is
fully relevant to the applicable laws of many states and, in particular, post-Sovietones.

Conclusion

In a strictly legal context, it cannot be overlooked that, while obligingthe States Parties to provide
effective measures for implementation, the Convention also affords them open opportunities for
"manoeuvre." This means that each State Party can resort to those measures as are conditioned by its
autocratic discretion (compulsion) depending on one or another factual circumstance. The above examples
and their simultaneous comparative analysis show that wordings of criminal laws either generally match
provisions of the Convention or include elements of the crime of genocide in criminal codes without any
firmly established form and not only within single article, or not as much formally perceive direct
regulations approved in accordance with internal constitutional procedure of an international treaty as they
expand their functional content by fixing not one but several instances ofcorpus delicti of
genocide However, such actions — recognition and development of various and, it should be emphasized,
not contradicting and not excluding each other, legal forms of implementation, as well as their
harmonization — in each case are underpinned by political will of the StateParty.
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! On-Dapabu atemaarsl KaszY Y, Keen, KapiKbl skoHe SKOJOTHSIIBIK KYKHIK kadeapachl, AlMaThl Kanackl, KP
2 Abpat xau atemaarsl KasXK skene OTY, Xanbikapaiblk KYKHIK Kadeapackl, AMathl Kamacsl, KP

I'EHOIIMA TYPAJIbI bYY KOHBEHIIUACBIHBIH KATBICYIIIBI MEMJIEKETTEPAIH,
KBbIUIMBICTBIK 3AHHAMAJIAPBIHJIAT'BI UMIVIEMEHTANUAJIBIK TETIKTEPI:
KAJIIbI CAJIBICTBIPMAJIBI TAJIIAY

Annoramus. bYY reHornmake Kapehl ic-KUMBLTIAPHl Typaibl 1948 xburrbl KoHBEHNZSICH OCHI aTalfaH KbUIMBIC
KYpaMbIH aHBIKTaHTHIH OacThl 3aHM KalfHap Ke3i Ol Tabhutafbl. ByTiHge OVIT XalblKapalblK MAapTTHIH KATHCY MBI
KaTapbiHga 156 mMemiekeT Oap. OmapiplH opKaliChICEI ©3 Ke3eTriHJe KYXKaTTBHIH epekelepiH Ky3ere achIphll YITepreH
HeMece opbIHAay yeTinge. Ochl opaiifia apTypii MeMIeKeTTepAiH KbUIMBICTHIK 3aHJaphlH CANBICTHIPMANIBl Taljay dicl
apKbUIBl KapacThlpa OTHIPHII KOHBEHITHS HOpMaTapbIHBIH THIMIUITIH VITTHK KYKBIKTHIK SKylerep aschlHAa Kamaif
apTTHIPBUIBIIT KaTKaHbl KepceTiireH. COHBIMEH KaTap Makalaja Keke KaTBHICYINBl MeMIeKeTTepaiH KoHBeHIws
HOpMallapbiH opMaiipl Typle KaObUiian KaHa KodMal, oiapjpl THICIHITIE O31HJIK 1MKiI IOPHCIUKIFIIAD IMeHOepiHe
apHalfbl MaKcaT TYTHII, TOJBIKTHIPHII KoHE SKeTULAIPIM sKaTKaH MpoIleypalaphl Jaielaene i. JKyprizuireH 3eprTey IiH
Hotmkecinge KonBeHmusia OeKiTUITeH cTaHfapTTHIH €HI131Ty1 TYPaKTHI jkoHe Kyiell cumarka ue GOIBII OTHIpraH (akTicl
aHBIKTAIFaH. Ocipece, OYI Yp/ic HOCTKEHECTIK MeMIIeKeTTepre ToH.

Tyiiin ce3pep:bY Y KoHBeHIMSCHL, T€HOITN/T, IMIDIEMEHTAITNS, KBUIMBICTHIK KOJIEKCTap, KbIJIMBIC.

YK 341.4 (574)
A.H. Arpi6aen?, A.K. AnnéaeBa’

KasHY mmenn Anp-Qapabu, kadeapa TaMoKeHHOTO, PHHAHCOBOTO U 3KOJIOTHIECKOTO IIpaBa, T.AmMaTsl, PK;
2Ka3YMO u M5 mvenu Abpinait Xana, kadeapa Mesk Iy Hapo JHOTO IIpaBa U IOpHUCHpy AeHImy, T.AnmmaTtsl, PK

NMILTEMEHTATTHOHHBIE MEXAHW3MbI KOHBEHITHH OOH O 'EHOITUJE B YI'OJIOBHBIX
3AKOHOJATEJIbCTBAX I'OCYAAPCTB-YYACTHHKOB: OBIIIUHY CPABHUTEJIBHBIM AHAJIN3

Annoramus. Konpenmuss OOH o nporuBojeticTBum renonuay 1948 rojga spisiercss IJIaBHBIM IOPHIMYECKIM
HACTOYHHUKOM JUIL OIpeJelIeHNs] COCTaBa JAHHOTO IpecTyIUIeHus. CeroiHs yYacTHHKaMH MeXIyHapoJHOTO JOTOBOpa
SBILTIOTCS 156 TOCYMapeTB, KOTOPBIE OCYIIECTBIUIN JTHOO OCYIIECTBILIIOT YCIOBHUS BO WCIIOTHEHWE €ro mojoxeHmid. C
ACTIONH30BAHACM CPAaBHUTENLHOTO aHalu3a VTOJNOBHBIX 3aKOHOB Pas3HBIX TOCYAapCTB B DTOM CBI3M IIOKa3aHO, Kak
MIPOUCXOJUT IIpollece MOBHIMeHNS >(dexTuBHocTH HOpM KOHBEHIIMM B HAaITMOHAIBHBIX IOPHIMUECKAX CHCTeMaX.
OnHOBpEeMEHHO MOTBEP:K IaeTcs, UTO OTJIEIbHBIE TOCY IapCTBa-YUaCTHUKA He TOIHKO (HOPMaILHO BOCIPOU3BOJIST HOPMBI
KoHBeHIMH, HO W IleJICHAIIPABICHHO peal3yioT HPOIlefyphl IO WX JOMOTHEHHIO W COBEPINCHCTBOBAHHIO B paMKax
BHYTPEHHUX IOpHCAMKITMH. PesyibraToM TPOBeJCHHOTO WCCIENOBAHUS SBISIETCST TOT (hakT, UTO BHeJpeHHe
yeraHoBIeHHOTO KoHBeHINmel crangapra mprodperaeT yCTOWIUBHIM U HOCIeI0BaTeNbHBIM XapakTep, U B JaCTHOCTH, IS
MIOCTCOBETCKUX pecIly OIIHK.

KmogeBbie coBa: Konsenruss OOH, reHoIm I, UMIDIEMEHTAITHS, YTOJIOBHBIE KOJIEKCHI, IPECTY IUICHHE.
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