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REPRESENTATION OF FOREIGN PERSONS
IN CIVIL PROCEEDING

Abstract. The article deals with the institution of representation in civil proceedings. The importance of this
issue, the general regulations, peculiarities and problem points of the representation of foreign persons are
determined. The authors of the article consider that the representation of the interests of foreign persons in civil
proceedings is a complicated issue. The institute of representation of foreign persons in civil proceedings is
considered to be relevant due to the fact that an increasing number of cases involving foreign persons are considered
and solved by courts of general jurisdiction in the Republic of Kazakhstan.

The article focuses onstudying the nature and the importance of the problems identified and expressing the
opinions of scientists who do research regarding the institution of representation of foreign persons in civil
proceedings. The authors of the article made the following conclusion: the availability of omission in the Civil
Procedure Law of the Republic of Kazakhstan and these problems require careful consideration. The main directions
for improving the legislative regulation of the institution of representation in civil proceedings in a whole and the
representation of foreign persons in particular are shown.
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Nowadays in the global economy, Kazakhstan is considered to be one of the countries with emerging
markets. The republic has formed all directions and forms of international economic relations: trade,
investment, scientific and technical, currency, etc., international economic relations have been widely
developed, including cooperation with foreign legal entities and entreprencurs in civil law. The expansion
and activation of partnership between Kazakhstani and foreign counterparties inevitably leads to the
increase in the number of disputes arising in the entreprencurial activity.

It is not always possible to prevent disputes, resolve conflicts between the parties through direct
negotiations. In this regard, for the legal security of transactions, the development and creation of
conditions that guarantee an objective, competent and timely resolution of possible disputes is of great
importance. The determination of the jurisdiction of disputes, the applicable law in the resolution of
conflicts and the execution of court decisions are of particular importance.

The jurisdiction in the Kazakhstan civil procedure is a set of procedural rules that provide the
distribution of jurisdictional civil cases among domestic courts. As compared with domestic ones,the
jurisdiction of cases involving foreign persons means the limits of the jurisdiction of the courts and its
limitation from the competence of foreign courts.

According to the rules of jurisdiction provided by paragraph 5 of Article 23 of the Civil Procedure
Code of the Republic of Kazakhstan [1], the courts also consider cases involving foreigners, stateless
persons, foreign organizations, foreign legal entities, organizations with foreign participation, as well as
international organizations,if other cases are not provided by the international agreement, the legislation of
the Republic of Kazakhstan or by agreement of the parties.

The courts of the Republic of Kazakhstan investigate cases involving foreign persons if the
respondent organization is located or the respondent citizen has a residence in the Republic of Kazakhstan
(part 1 of article 466 of the Civil Procedure Code).
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The legislative consolidation of the right of foreign citizens and stateless persons to appeal to
Kazakhstan courts and to use civil procedural rights on a par with Kazakhstani citizens details the national
regime granted to them by the Constitution of the Republic of Kazakhstan in the field of protection of their
rights and legally protected interests. In this case, we are talking about the entire set of rights protected by
civil procedure. The providing of foreign citizens and stateless persons by the national regime in the field
of civil procedure has unconditional nature and means that they are subject to the norms of Kazakhstan's
civil procedure legislation on procedural law and legal capacity, on the rights and obligations of persons
involved i the case, on court costs, and so on.

Based on the general regulations of international private law, there are two legal regimes - the
national regime and the most favored regime [2].

The national regime means that no less favorable regime is provided to the foreign citizens and legal
entities than the regime that is granted to national legal entitics and citizens.

The most favored regime means that no less favorable regime is provided to the foreign individuals
and legal entities than the regime that is granted or will be granted to individuals and legal entities of a
third statein the future.

The legislation of Kazakhstan reflects the national regime.

Thus, according to paragraph 1 of article 472 of the Civil Procedure Code of the Republic of
Kazakhstan, foreigners and stateless persons, foreign and international organizations have the right to
appeal to the courts of the Republic of Kazakhstan in order to protect their rights violated or disputed,
freedoms and legally protected interests.

The foreign persons use procedural rights and perform procedural duties on a par with citizens and
organizations of the Republic of Kazakhstan. This regulation of paragraph 2, article 472 of the Civil
ProcedureCode of the Republic of Kazakhstan is of great importance in the issues regarding the
representation of the interests of foreign persons in civil cases considered by judicial bodies of the
Republic of Kazakhstan.

The implementation of the right to judicial protection in foreign states by citizens and legal entities is
ensured by the opportunity provided by law in order to conduct a case in civil proceedings in person or
through a representative.

The stage of investigation and resolution of a civil case involving foreign persons causes a number of
peculiarities; first of all, it concerns representation. In accordance with article 13 of the Constitution of the
Republic of Kazakhstan «Everyone has the right to receive qualified legal assistance. In cases stipulated
by law, legal assistance is provided free of charge» [3]. According to article 57 of the Civil Procedure
Code of the Republic of Kazakhstan, citizens have the right to conduct their cases in the court not only
personally, but also through a representative, while personal participation in the case of a citizen does not
deprive him of the right to have a representative in the case. R.A. Sidorov considers that «judicial
representation in civil proceedings is intended to provide legal assistance to citizens and organizations, to
help protect their rights and legally protected interests, the participation of a judicial representative in civil
proceedings contributes to clarifying the actual relations of the parties, taking initiatives and activity of
participants in the process» [4, p.3].

Representation is a legal activity of one person on behalf of and in the interests of another person in
civil proceedings [5].

The Civil Procedure Code of the Republic of Kazakhstan stipulates that judges, investigators,
prosecutors and deputies of the Parliament of the Republic of Kazakhstan or local representative bodies
cannot be representatives in court, except for the cases when they participate in the process as the
representatives of relevant organizations or legal representatives (article 59 of the Civil Procedure Code of
the Republic of Kazakhstan).

The participation of foreign persons in international economic life, which, anyhow, affects the
Republic of Kazakhstan, implies the need for foreigners to come into contact with the judicial system of
Kazakhstan. Accordingly, as well as civil law (property and personal non-property) can be complicated by
a foreign element, so judicial proceedings can be complicated by a foreign element of different content
[6].

The full powers of the representatives are confirmed by the procuration executed in writing and
signed by the party, or expressed orally at a court hearing and entered into the protocol.
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A procuration may provide full powers to conduct a particular case or to perform certain legal
proceedings or it is of a general nature - to provide the right to carry out all legal proceedings in civil
proceedings, including for receiving deposited expenses and commission of trust.

In order to bring a civil status claim, including a claim that arises from marital relations, as well as to
perform legal proceedings to abandon the claim, reduce it, to recognize the claim and enter into a
settlement agreement, to receive some amount of money and other valuables,the full powersmust be
directly expressed for the above mentioned in the power of attorey.

The legal representative may present any claims on behalf of the legally incapable person and answer
the claim brought against him. However, the commission of actions that require special powers (by order
of the subject of the claim) must be approved by the court. The powers of the foreign representative are
determined by the domestic legislation of a foreigner.

In order to executeindividual procedural actions, a representative authorized by a party or its legal
representative may act instead of a party in the process, if the other is not provided by the law. The powers
of a representative may be given to several persons and be implemented by each of them, but each
procedural act may be performed only by one of them. If there are discrepancies in the statements or
actions of the representatives, the court considers them as discrepancies in statements or actions of the
party itself.

It is noted that there are no specifics of the representation of foreign personsneither in the Civil
Procedural Law of the Republic of Kazakhstannor in the Law of the Republic of Kazakhstan «On
Advocacy and Legal Aid» [7]. We agree with A.A. Koltsov that «a foreign lawyer is not an expert in
Kazakhstani law, but such lawyer is certainly more competent than a Kazakhstan lawyerrelated to
theissues of the application of the laws of his country» [8, p.85]. Therefore, the question arises, which of
the judicial representatives will protect the rights and legitimate interests of a foreignermore effectivelyon
the territory of the Republic of Kazakhstan? In our opinion, everything depends on the essence of the
dispute itself, namely the type of legal relations, of course, in the cases such as insurance, where there are
many specific nuances that are often not familiar to the Kazakhstani legal system, the participation of a
foreign representative will be more effective ashe actually has the relevant knowledge in this area.

However, we will take into account that restrictions related to providing legal assistance to foreigners,
for example, on the issues regarding the state secrets, are quite reasonable. According to A.N. Balashov
and M A. Shalagina, the mentioned restrictions are fully justified and are not of discriminatory nature [9,
p-33]. We agree with this statement due to the fact that we can talk about the interests of the Kazakh state.

Most scientists say that only a lawyer should act as a representative in cases where a foreign person
participates. This opinion is justified by the presence of specificity and certain nuances in cases involving
persons of foreign origin, therefore only a lawyer can provide properly qualified legal assistance [10,
¢.19]. The issues of the monopoly of a lawyerhave been discussed in the science of civil procedural lawfor
a long time, and this applics to all categories of cases [11, p.163-166]. The proponents of such
monopolization believe that only the participation of lawyersin the court will help to solve the problem of
the quality of legal assistance, that is, the provision of legal assistance should protect citizens from
unskilled and unqualified assistance.

In Kazakhstan, after a long discussion of the issue regarding the representation by the Law «On
Advocacy and Legal Aid», it was established that for legal assistance in the form of representing the
interests of individuals and legal entities in civil cases, the legal consultants must be members of the
Chamber of Legal Consultants. At the same time, the legal consultant is obliged to conclude an insurance
contract for professional liability for obligations arising from harm to third parties who are provided with
legal assistance in accordance with the agreement (article 77 of the Law) [7]. That is the insurance against
professional errors: skip procedural deadlines; improper paperwork; not notifying the person to whomthe
legal assistance is providedin accordance with the contract, the consequences of the committed legal
actions that caused harm to him; loss or damage of documents received by the insurant (insured person)
from the client for providing legal assistance; illegaldivulging information that became known to the
insured person in the process of providing him with legal assistance.

We consider that the implementation of representation by lawyers only is efficient within the
consideration and resolution of civil cases with the participation of foreign persons, only in the case when
the court applies the rules of foreign law in the consideration and resolution of the dispute. In view of the

— 231 =/——



Newsof theNational Academy of ciences of the Republic of Kazakhstan

fact that the application of such norms is connected with great difficulties for the court, since the practice
of their application has not been formed yet and it is impossible to oblige judges to know the law of
another state, and due to the burden of proof on the content of a foreign right to the parties.the lawyers
only including foreign ones, will be able to properly establish the content of foreign rules and the rules for
their application, since such representative has special knowledge in the field of jurisprudence.

As for the cases when Kazakhstani norms are applied in cases involving a foreign element, there is no
need for lawyers to participate, and such monopoly will only limit those whose rights and legal interests
are violated in choosing a representative for the case. Perhaps the participation of only lawyers within the
framework of these legal relations, regardless of the rules applied is more effective for the arbitration
process, due to the presence of economic entities that have great financial capabilities, unlike the parties
on the case in the courts of general jurisdiction.

Summarizing the results regarding the institution of representation, we believe that if foreign norms
are chosen as the applicable lawin the case, only Kazakhstani or foreign lawyers will implement the
representation. Based on this, the article 58 of the Civil Procedure Code of the Republic of Kazakhstan
should be supplemented as follows:

«Article 58. Representation on behalf of

3. If a court applies foreign rules in a case involving the foreign persons, foreign lawyers may be the
representatives of foreign personsy.

However, the parties shouldfocus on the knowledge of certain legal issues, based on the stage of
consideration and resolution of cases involving foreign persons, for example, compliance with the
regulations concerning the international jurisdiction, the application of rules for the submission and
legalization of foreign evidence and etc.
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! L.)Kancyripos atsrHzmars! JKericy MemuiekeTTik yHEBEpCHTETI, TanmsikopraH, Kazakcras,
2 KopksIT ATa aTeiHaars! Kei3pmiopaa MeMIeKkeTTik yHuBepeuTeri, Ke3pmopaa, Kazakcran

A3AMATTBIK IPOIECTETT IIETEJIIK TYJIFAJAPALIH OKLIIITT

AHHOTAINS. ATICIUIIIVSIIBIK CATBIAAFBI COTTAPABIH CHOCK 1Ay 1apbl OOMBIHINA COT KAYJIbIIAPBIH KAHTa Kapaysl
HeTi3aep OONFaH KaFmaiapaa OJapaslH KYIIH jKOOFA OKEI COFYBI MYMKIH. ABTOpIIAap Oip KaTap a3aMaTThIK iCTEpi
3ePTTEH OTBHIPBIN, MPOLECCYANABIK HOpMamapasl ()opMalabAbl TYpAS Oy3y COT KayJbUIApbIH KailiTa KapayFa OKell
COKMaybl THIC Aem caHaiapl EHOek ictepi OOHBIHIIA COT KAyJbUIAPBIH >KOK VINIH HETI3AEpAl KIKTeyAl Oemim
KOpCETE OTBHIPHIN, JINCIACY YAKBITBIH Ayphic Oeny MoHiHE KartbicThl KP JKoraprsl COTHIHBIH YCTAHBIMBIH CHIHH
Oaramaif OTBIPBHIN, aBTOPJAP MYHAAH IC KYPTI3YIILTIK Oy3yINBUIBIKTAPABI IMAPTTHI PETiHAE Oaramay MYMKIHIITiH
HETI3ACHAl. ABTOpIIAp JONEIACMENIK TIPE3y MITIUSIAPABIH, MOHIH COTTHIH €JIEMEY1 AYPBIC EMEC IIemiM Kabburaayra
OKenedl AeH caHaiabL.

Tyilin ceszep: aszaMaTThIK IpoLecC, €HOCK Jaylaapbl, amnejULALHA, COTTBUIBIFBL, BEJIOMCTBOJBIK, COT
IIBIFBIHAAPEL, TOJICITACY YAKBITHL
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! XKetpicyckuii roCy JapCTBEHHBIN YyHUBEpCUTET UMeHH Mibaca Kancyryposa, Tanasikopran, Kaszaxcran,
2 KpI3pUTOPAMHCKHI TOCY AAPCTBEHHBIN yHUBEpCcUTET mMeHn KopkbIr Ata, Keizsrmopaa, Kazaxcran

NPEACTABUTEJbBCTBO HHOCTPAHHBIX JIUIL B TPAJKJAHCKOM INTPOIECCE

Annoramus. B CcraThe paccMaTpHBACTCS WHCTHUTYT NOPCACTABUTCIBCTBA B TPAKIAHCKOM MPOIECCE.
OnpeaesoTcs 3HAYMMOCTh JAHHOTO BONPOCA, OOIIHME IOJIOKEHHS, OCOOCHHOCTH H MPOOICMHBIC MOMEHTHI
MPEACTABUTEILCTBA HHOCTPAHHBIX JTHI[, ABTOPBI CTATHH CYHTAOT, YTO MPEACTABICHHE HHTCPSCOB HHOCTPAHHBIX JIHIT
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B TP@KAAHCKOM CYJOIPOH3BOJACTBE ABJECTCA BOMPOCOM ONPEICIICHHOM CI0KHOCTH. MIHCTUTYT NpPeACTaBUTE/ILCTBA
HWHOCTPAHHBIX JINI] B TPA’KTAHCKOM CyJONMPOM3BOJICTBE CUMTACTCSA AKTYAIbHBIM B CBA3H C TEM, YTO YBEIHIHBACTCS
KOJIMYECTBO JIEJI C YYACTHEM HHOCTPAHHBIX JIUII, PACCMATPHBACMBIX H PA3PEIIACMBIX CyJaMH OOIIEH FOPUCIUKINI B
PK. B crarbe mccrmeayercss CYIIHOCTh BBLIBICHHBIX NPOOJIEM W H3JIATAIOTCA MHEHHS YUCHBIX, IIPOBOISAIINX
HCCJICIOBAHMA 10 BONPOCY MHCTUTYTA NMPEACTABUTE/ILCTBA HHOCTPAHHBIX JIMILl B MPa’KAAHCKOM CyJOIPOU3BOJICTBE.
ABTOpHI CTarbWl NPUIUIA K CICAYIOIIEMY BBIBOJAY. HAIM4IME MpPoOenoB B [ paskmaHCKOM IPOLECCYaTbHOM
3axkoHoAaTeabcTBE PK M 3TH mpoOsieMbl TPeOYIOT TIIATEIBHOIO paccMOTpeHus. [Ioka3aHbl OCHOBHBIC HANPABJICHUSA
COBEPIICHCTBOBAHMSA 3aKOHOAATEIBHOIO PEIYIHPOBAHUA HHCTUTYTA IIPSACTABUTEILCTBA B TPASKAAHCKOM IIPOLIECCE B
LENIOM | IPEICTABUTEIHCTBA HHOCTPAHHBIX JIUI] B YACTHOCTH.

Kiouesbie cioBa: IlpeacTaBUTeIbCTBO, MHOCTPAHHBIC JHIA, IPAYKIAHCKOE CYAOIPOM3BOACTBO, CyACOHOS
NPEICTaBUTEIBCTBO.
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