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ASSESSMENT OF THE INSTITUTIONAL TERMS OF THE
FOREIGN INVESTMENTS ENCOURAGEMENT IN KAZAKHSTAN

Abstract. Present article is aimed to analyze and assess the legislation of the Republic of Kazakhstan in the
scope of foreign investment encouragement and actions implemented to improve investment encouragement of the
country.

The research methodology is based on the methods of scientific knowledge, comparison, logical analysis,
methods of analysis and synthesis.

The hind-sight study of the Kazakhstan legislation was conducted in the study in the scope of foreign
investment encouragement. Discrepancies and contradictions have been revealed in the legal regulation of the
investment activities, that cause certain difficulties for the legislation implementation. The measures taken in
Kazakhstan to stimulate foreign investment have been studied and analyzed.

The results of the study can be applied for the development of strategically important documents to promote the
investment activities in Kazakhstan. The main conclusions and practical recommendations may be used as well as
methodological basis for the further deepen research of this matter.

Keywords: investment legislation, foreign investment, investment operations, investment dispute.

Introduction

Investment activity is an important condition for the economic growth of any state in the modern
world. Kazakhstan constitute no exception; therefore, its investment attractiveness expansion is one of the
main priorities for development. In light of the crisis phenomena in the global economy, competition
between the countries has intensified to attract the investment. Therefore, to ensure the structural
transformation of the economy and in terms of limited domestic sources of funds, the development and
implementation of new investment policy oriented to the high rates of economic growth and economy
efficiency improvement is of prime importance.

Subject to all these factors, the Republic of Kazakhstan since its independence believed and highlights
the great importance of organizational and legal regulation of relations related to the foreign investments.

Hind-sight study of the investment legislation in Kazakhstan

The story of the Kazakhstan investment legislation formation and development starts with adoption of
the first legislative act in this field - the Law “On Foreign Investments in the Kazakh SSR” dated
December 7, 1990. This law established the legal regime for investments protection, as well as a number
of tax incentives for foreign investors, that has been significantly important to attract first foreign
investments to the republic economy [1].

The further step was made with the Law “On Foreign Investments” dated December 27, 1994,
representing a kind of “second generation law”. The changes amended were in line with the changes of the
state policy towards investors, that was stipulated by both the economic development of Kazakhstan as a
whole and beginning of the favorable investment climate formation in the country [2]. The investment
legislation was further developed after adoption of the Law “On State Support of Direct Investments”
dated February 28, 1997. This legislation was intended to regulate relations in respect of investment
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activities in priority sectors of the economy, that insured the powerful rise of the production sector
development [3].

Thus, Kazakhstan, being a full member of the international community, has established the actual
foundations for the mutually beneficial cooperation with foreign investors.

Certainly the integration of the Republic of Kazakhstan in the world market has also affected the
Kazakhstan legal framework at the international level. Kazakhstan joined a number of international
organizations, and also became a party to various international treatics and agreements, both bilateral and
multilateral. That caused the implementation of generally accepted international principles in the national
legislation.

The adoption of the Law “On Investments” dated January 8, 2003 is a new confirmation of
Kazakhstan’s efforts to create favorable investment climate and attract external resources to the economy
of the country. The law combined the provisions of two invalid laws - on foreign investment and on state
support for direct investment, with certain amendments to the new law concerning the of parity conditions,
common guarantees and preferences both for foreign and domestic investors. This law became “an
indicator of the Kazakhstan’s ongoing efforts to create a favorable investment climate and encourage the
external resources to the country's economy [4].

After adoption of the Commercial Code in the Republic of Kazakhstan (hereinafter referred as CC)
dated October 29, 2015, the Law “On Investments” became invalid, and many of its provisions were
reproduced in Chapter 25 (Articles 273-296) of the new code.

If we closely study the content of the legal regulation applicable for the investments relations in
Kazakhstan, it is necessary to note that the CC standards provide the investor with full and unconditional
remedies of rights and interests, ensuring him the right to compensation for harm caused by the acts issued
by governmental bodies not relevant to the laws of the Republic of Kazakhstan, as well as illegal actions
(inaction) of officials of these bodies, in accordance with the civil legislation of the Republic of
Kazakhstan; guarantee the stability of the contract terms concluded between investors and government
bodies of the Republic of Kazakhstan, except for the amendments to the contracts made upon mutual
agreement of the parties.

Article 279 of the CC states that the forced seizure of the investor’s property (nationalization, seizure)
for the state needs is permitted only in exceptional cases provided for by the laws of the Republic of
Kazakhstan. In the event of nationalization, the Republic of Kazakhstan shall reimburse the investor in full
with the losses incurred as a result of legislative acts publicized in the Republic of Kazakhstan on
nationalization. The investor property can be seized only with compensation of the property market value.
The cost of compensation for the property seized from the owner may be challenged by him in the court.

The investors are provided with a number of benefits and preferences under legislation. Therefore, in
accordance with provisions of Art. 283 of CC the investment project (including the investment priority
project) is provided with following types of investment preferences: 1) exemption from customs duties
and value added tax on imports; 2) state in-kind grants. The investment priority project is provided with
tax preferences and investment subsidies. For investors operating in the priority sectors and investing in
the amount of at least 2 million MCI, certain benefits are provided separately in accordance with bylaws.
So, they are exempt from paying corporate income tax, land tax for a period of 10 years, property tax for 8
years. They are reimbursed up to 30% of the actual costs of construction and installation work and
equipment purchase.

In addition, they may attract the foreign labor without any quotas and permits (for the period of
project implementation, as well as one year after the commissioning). Broadly speaking on the positive
aspects of CC governing the investment relations, it is necessary to note some points that complicate the
legal regulation of the investors remedies. Thus, a number of researchers are critical in respect of some
rules of Commercial Code concerning investment.

Definition of the terms “investment”, “investment activity”, “investment dispute” specified in the
Law of the Republic of Kazakhstan “On Investments™ and later reproduced in the CC, does not comply
with international law [5]. First, instead of the general definition of the term of investment, specified in the
Energy Charter Treaty dated December 17, 1994, as “all types of assets owned or controlled directly or
indirectly by the Investor [6], paragraph 1 of article 274 of the CC provides detailed in terms of form, but
narrower in content, the concept of investment: “Investments are all types of property (except for goods
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intended for personal need), including financial leasing items from the time of leasing agreement, as well
as the rights for them contributed by the investor in the charter capital of the legal entity or increase of
fixed assets used for business operations, as well as for the publicprivate partnerships project
implementation, including the concession project "[7].

Second, under legislation of the Republic “the investment dispute is a dispute arising from contractual
obligations between the investors, including large investors, and government bodies in connection with the
investor’s investment activities”. However, “in all international treaties, an investment dispute is defined
as a dispute between the investor and state in all investments related issues, not only arising from the
contractual relations [5]. For example, under Washington Convention on the investment disputes
settlement procedure between the states and foreign persons dated 1965, the disputes arising from the
relations between the foreign private person and recipient state over the private individual’s investment are
classified as investment disputes [8].

The above discrepancies and contradictions in legal regulation cause certain difficulties for the
legislation implementation to be discussed below.

Investment environment improvements

The organizational measures aimed to implement the tasks in order to ensure the favorable investment
environment are to be reviewed below. In this context, it is necessary to note about the establishment of
the Council of Foreign Investors under the President of the Republic of Kazakhstan dated June 30, 1998,
the main task of that is to develop recommendations and proposals on many issues of investment activity,
in particular, determine the main areas of the investment policy of the Republic of Kazakhstan and
improve the investment climate in the Republic of Kazakhstan. Thus, the 30™ plenary meeting of the
Foreign Investors Council under the President of the Republic of Kazakhstan was held in Astana on June
22,2017.

State Investment Committee of the Republic of Kazakhstan was established on March 27, 1997, later
it was transformed into Investment Agency of the Republic of Kazakhstan in 1999, that was the central
executive body not a part of the Government, exercised leadership, as well as within the limits stipulated
by the legislation, inter-branch coordination and other special executive and licensing functions in the
scope of state support of direct investments in the Republic of Kazakhstan.

At the moment, after public administration system optimization, the State Institution “Committee on
Investments of the Ministry of Investment and Development of the Republic of Kazakhstan™ operates, that
is a department of the Ministry of Investments and Development of the Republic of Kazakhstan and it
conducts regulatory, selling and control functions, as well as participating in the implementation of the
strategic functions of the Ministry in the field of public investment and investment support policies,
creating the favorable investment environmental climate, establishment, operation and elimination of the
special economic zones.

The Investment Committee works hard to ensure the comfortable working environment for investors.
Therefore, investors have no longer need to contact the various government agencies to obtain a number
of permits. Each investor is able to obtain all government services necessary for the investment projects
implementation in the Investor Services Sectors opened under the “one-stop shop” principle in the Public
Service Centers. This mechanism will enable to reduce significantly the burcaucratic and administrative
burden for the investors. Overall there are 19 investor services sectors already operating in Kazakhstan: 2 -
in Astana, 3- in Almaty, 1 investor services sector in each regional center, whereas in 2015 consolidated
tool to obtain public services was available only for investors implementing priority investment projects.
But every investor may apply to consult for and receive all permits already starting from the current year.
For example, investors may obtain the permission for land use, the documentation necessary for
construction, architectural planning task, enter into an investment contract and so on. All that an investor
needs to do is to prepare a package of documents upon his request, and the rest of the process will be
executed and monitored by the Investor Services Sector [9].

Introduction of the investment ombudsman into public administration was notable innovation in the
organizational and legal system to improve the investment activity, its legal status and competence are
defined in Articles 314-317 of the Commercial Code of the Republic of Kazakhstan. Based on this code,
the investment ombudsman is an official (determined) by the Government of the Republic of Kazakhstan,
who is in charged for the protection of the investors’ rights and legitimate interests. In order to ensure and
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protect the rights and legitimate interests of investors, the investment ombudsman examines the investors'
appeals on the issues arising in course of investment activities in the Republic of Kazakhstan and makes
recommendations for their permit, including interaction to the state authorities; assists investors in
addressing the emerging issues under pre-court and out-of-court procedure; develops and submits
recommendations to the Government of the Republic of Kazakhstan concerning the investment legislation
improvement in the Republic of Kazakhstan.

The Regulation on the activities of the investment ombudsman was approved by the Decree of the
Government of the Republic of Kazakhstan dated December 26, 2015 No. 1069, paragraph 16 of that
stipulates that the investment ombudsman shall send report on the results of its activities annually in
March to the Government of the Republic of Kazakhstan.

To date, a working group has been nominated, including the deputy heads of many ministries and
departments of the Republic of Kazakhstan in order to review the issues objectively and make
recommendations for the Investment Ombudsman.

In 2017, 43 appeals were sent to the Investment Ombudsman - Minister for Investment and
Development of the Republic of Kazakhstan, out of which appropriate measures have been taken on 11
appeals to ensure the observance and protection of rights and legitimate rules of the investors (issues were
resolved in favor of investors), recommendations were made on 18 appeals (clarifications given, meetings
held), 14 appeals were out of Ombudsman competence (subject of dispute between business entities, legal
proceedings, etc.).

Most often, the investors face difficulties in the field of tax, customs and labor law, as well as in
licensing and land relations. In this regard, UGSHCC, MFA and MID signed memorandum of cooperation
in the business forum. The document provides for the establishment of the special Project Office
"Protecting Investments", conducting joint monitoring for the law compliance while conducting the audits
of the investment entities and preventing the violations of the law by the state authorities, prompt
exchange of information, and holding joint meetings regularly.

In order to form the master international center of the financial services, where special legal regime
will operate, the President signed the Constitutional Law of the Republic of Kazakhstan dated December
7, 2015 “On the International Financial Center “Astana” (hereinafter referred to as IFCA). The
international financial center in Astana officially started its operations on January 1, 2016. But 2016-2017
years were preparatory ones - this is the infrastructure establishment, attraction of international investors,
drafting the legislation. The Center began to work in full scale from January 1, 2018. The investors are
provided with unprecedented conditions to conduct operations in IFCA with no analogues in the post-
Soviet space: exemption for a number of taxes for a period of up to 50 years, simplified labor and visa
regimes. For example, since 2017, the financial center can be visited by all OECD countries under visa-
free regime. In addition, high-tech infrastructure is provided for the international specialized exhibition
“Astana EXPO-2017" with ready-made high-class office premises [ 10] to accommodate the IFCA.

The separate legal procedure on investment disputes was established in order to implement the
program “Ensuring the supremacy of the statute law™ of the Strategy of the President of the Republic of
Kazakhstan N.A. Nazarbayev - “100 steps™ [11], and specialized investment board was arranged in the
Supreme Court of the Republic of Kazakhstan based on that. In accordance with subparagraph 2 of article
28 of the new CCP of the Republic of Kazakhstan, jurisdiction of the Supreme Court includes, where
specialized judicial board is established, the consideration of investment disputes according to the rules of
the first instance court, where large investor being the party. Processing of civil cases under investment
disputes, except for cases in the Supreme Court jurisdiction, as well as in other disputes between investors
and government agencies related to the investor’s investment activities, are assigned to the jurisdiction of
Astana court. The appeals of the judicial acts on the investment disputes of Astana court are also reviewed
by the specialized board of the Supreme Court of the Republic of Kazakhstan.

Establishment of the International Council was provided under “100 Steps™ plan of the nation based
on the model of the Foreign Investors Council under the President of the country. Being the consultative
and advisory body under the Supreme Court, the Council of 12 authoritative foreign and Kazakhstan
lawyers and scholars, now established, is focused on development of recommendations concerning
advanced international standards implementation in the national justice system, giving opinions on
specific legal cases related to the investment disputes processing.
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An indicator proving the efficiency of the investors' rights judicial protection is that outcomings of the
special analysis of the civil cases between businessmen and state bodies treated in the Supreme Court
revealed the following: “Over the past 6 years, legal acts have protected the rights of legal entities,
including foreign investors, for total amount exceeding 240 billion tenge. For comparison, only about 40
billion tenge was recovered in favor of state authorities” [12]. Thus, an example of the effective protection
of the investor’s rights was the decision of the specialized board of the Supreme Court on the application
of Zhaikmunai LLP conceming illegitimacy of the state authorities™ actions - RGA "State Revenue
Department in the West Kazakhstan region". Having proceeded this dispute, the Supreme Court satisfied
the application of Zhaikmunai LLP, deemed illegal and canceled the notice of the tax audit results on the
additional accrual of corporate income tax and fines [13].

Overall, based on statistics voiced in the official press 21 applications have been received from the
large investors in the Supreme Court of the Republic of Kazakhstan in 2016, out of them 2 cases were
treated essentially under the rules of the first instance court, 11 were submitted to Astana court, 1 was
returned to the specialized inter-district economic court of the West Kazakhstan region, 7 cases were
reviewed under appeal procedure. Astana court received 37 applications from the investors, 11 cases were
treated on the merits with resolution, 9 applications were returned, 9 were submitted under jurisdiction, the
rest are pending. It is necessary to consider the problematic issues of the legislation application. The
Supreme Court of the Republic of Kazakhstan was unable to take over all the disputes between large
investor and state authorities due to controversial definition of certain concepts in the CC in regards of
investment activities, in particular, the term of investment dispute.

It was noted in the legal press in this regard that “by the definitions of the Supreme Court, a number
of civil cases on applications of large investors to the state revenues departments in various regions about
appealing notifications on non-confirmation of the authenticity of the value added tax refund amount were
submitted to the Astana court because they were attributed to the other investment related disputes. It is
followed from the content of the applications submitted that the disputes are related mainly to the tax
legislation general provisions execution by the investors, but not any special terms of the subsoil contract.
Similarly, several civil cases were filed to the large investors for the environment damage compensation
by the environmental departments of various regions under Astana court jurisdiction. The reason was
specified that the disputes do not arise from the contractual obligations between the investor and state
authority, but related to the compliance with the legal requirements by the investors for the air pollution
compensation excess the established rates™ [14].

Results and discussion

Based on the Article 294 of the CC of RK “The system analysis of CC standards allows us to
conclude that “contractual obligations™ arise from the “investment contract” concluded in the form of
“model-based contract” between investor and authorized state investment authority [15]. However,
“investment contract, that is, a contract for the investment project implementation that provides for the
investment implementation and presented, does not correspond to any of the two indicia necessary to treat
the dispute under this contract as investment one. It is quite enough to revise the Articles 2881-293 of CC
on the procedure for granting investment preferences to understand that these are ordinary administrative
relations, such as tax, customs and others. The investor develops the investment project, then applies to the
authorized investment body for preferences, authorized body proceeds the application and, if there are any
conditions established in the Law in advance, decides whether provide or not to provide the investment
preferences. Hereto there are no any contractual relationships™ [5].

Therefore, some authors propose to resolve the issues of controversial definition of the “investment
dispute” term in the CC by amending the subparagraph 2 of article 28 of the Code of Civil Procedure of
the Republic of Kazakhstan, replacing the phrase “on the investment disputes, where large investor is a
party” with the words “disputes of the large investor and state authorities related to the investment
activities implementation”.

We believe that such amendment to the CCP rule will enable to authorize the RK Supreme Court to
settle all disputes between large investor and state authorities arising from the both contractual and non-
contractual relations. Prior to amending the legislative acts, the gap in the law can be filled in by the
regulatory resolution adopting of the Supreme Court of the Republic of Kazakhstan. To date, the website
of the Supreme Court of the Republic of Kazakhstan contains only the answers to the questions regarding
investment disputes [ 16].
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While settlement the disputes not only investment but ordinary commercial disputes as well the
foreign investors may apply the most of international arbitration and arbitration courts, special study is
necessary to cover the issues to apply there and therefore it will not be presented in the current work. It is
necessary to emphasize only that limitations existing in their activities shall be understood. In particular, it
is necessary to keep in mind that international arbitration and arbitration courts located in the Republic of
Kazakhstan may only process the disputes arising from the civil law contracts [17].

In addition, a new institute for the investors' rights protection in Kazakhstan was established in 2018 -
financial court under Astana International Financial Center. The above court is independent in its
activities, and it is not included in the judicial system of the state [18]. The AIFC court is authorized to
process the disputes: arising between the participants of AIFC, bodies of the Center and (or) their
employees; concerning any operation carried out in the Center and subordinate to the rules of the Center;
submitted to the Center upon mutual agreement of the parties. The rules of common law along with the
continental law valid in Kazakhstan will be applied in this court. Legal proceedings will be conducted in
English. Also, an International Arbitration Center will be established here, settling the disputes in the
event of arbitration agreement between the parties.

Conclusions
The results of the study confirmed the existing shortcomings of the investment legislation in
Kazakhstan. Thus, in the Law of the Republic of Kazakhstan “On Investments™ and later on reproduced in

0 ¢

the Commercial Code, the terms “investment”, “investment activity”, and “investment dispute” contradict
to international law. The term “investment” in Kazakhstan legislation gets narrower meaning, and term
“investment dispute” derives only from the contractual relationship between the investor and government
agencies. However, “in all international treaties, an investment dispute is defined as a dispute between the
investor and state in all matters related to investments, not only arising from the contractual relations. All
this undoubtedly affects the investment climate in the country. In connection with the above
circumstances, it is proposed to amend the Law of the Republic of Kazakhstan “On Investments™ and
other specified regulatory documents, bringing their provisions and definitions in compliance with

international law.
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Annoramust. MakanaHblH MakcaThl — IMeT €1 MHBECTUISUIAPBIH TapTy ayMarbHAarbl KasakcraH PecIyOIMKachIHBIH
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3eprreyie KazakcTaHHBIH IMET eJiK MHBECTHUISUIApALl TapTy OOMBIHINA 3aHHAMACHIHA PETPOCIEKTHBAILIK Tajjay
KYpPrizimreH. VMHBECTUITUSIIHIK KBI3METTI KYKBIKTHIK PeTTeyleri Kapama-KallbUIEIKTap MEH ONKBUILIKTAp affKpIHIaIFaH, olap
3aHHAMa HOPMaJapblH JKy3ere achlpy GapbIChIHJA HAKTHl KUBIHABIKTAp TYFBI3aAbl KazakcTaHia IMeT ek MHBECTHISUIAPIbI
BIHTATAHABIPY MakcaThIHAa iCKe AacBHIPBUIATHIH ic-TMapanap KapacTHIPBUIBII, CapalaHFaH. 3aHHaMaHbl SKeTUIIipy OOUBIHITIA
PpEeKOMEH TAMSIIap b 2 ClieHapuiil YCHIHBUTFAH — 63TepicTep eHr3y, emobip e3repicci3 KOCHIMITIA HOPMATHUBTIK akTuTep KabhUiaay.

JKyprizinreH 3eprrey HoTIKeNepi KazakcTaHmarbl WHBECTHITSUILIK KBI3METTI BIHTATAHIBIPY OOUBIHINA CTPATETHSUIBIK
MaHBI3BL Gap KykaTTapAbl a3ipiey Ke3iHje KONJaHBICHH TaOysl MyMkiH. CoHpmaif aK Herisri yirapeIMiap MeH TaXipuOerik
peKoMeHIarsiIap ockl Macerre GOMBIHITIA 3epPTTEyIep Il api Kapai TepeHjieTy YIH diCTeMeNiK HeTi3 peTiHje MaiiTalaHbuTyhl
MYMKIH.

Tyiiin ce3qep: MHBECTUIMSITHIK 3aHHAMA, MTIETEN K WHBECTHITASIIAD, MHBECTHITMSUTBIK KbI3MET, MHBECTHITMSITBIK, JIay.
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Kem3putopAnHCKHH Tocy JapeTRBeHHbIM yHUBepeuTeT mMeHH KopkeiT ATta

OIEHKA MTHCTUTYIIUOHAJIbHBIX YCU.JIOBI/II?'I
INPUBJIEYEHUA THOCTPAHHBIX HTHBECTHUIIUHN B KASAXCTAHE

AnHoTamms. Ilenp craTbd — aHaMM3 M OICHKA 3aKkoHojarenbcrBa PecryOmmku KasaxcraH B o0nacTd NpHUBICUEHUS
HMHOCTPaHHBIX HHBECTUIMN U Pealn3yeMbIX Mep 110 IIOBBITICHUIO UHBECTUIIMOHHON TIPHUBIICKATEIHHOCTH CTPaHbL.

MeToonorus uccie0BaHus OCHOBaHA Ha IPUMEHEHUH METOJIOB HAYYHOT'O ITO3HAHUS, CPaBHEHUS, JIOTHYECKOTO aHaIn3a,
METOJIOB aHAIN3a U CHHTE3A.

B wuccinenoBaHmy IIpoBeNieH PETPOCHEKTUBHBIA aHalW3 3aKOHOJaTenbcTBa KasaxcraHa B oO0lIacTd  NIPHUBICUECHUS
MHOCTPAaHHBIX WHBECTUITMNA. BBLIBIEHBI pa3sHOUTEHHUS M IIPOTUBOPEUMS B IIPABOBOM PETYIMPOBAHUH WHBECTUI[MOHHON
JICITEIILHOCTH, KOTOPBIE BBI3BIBAIOT OIIPEJETICHHBIE TPYHOCTA IIPU pealM3allid HOPM 3aKOHOJATelIbhCcTBA. PaccMOTpeHBl U
TIPOaHATM3UPOBAHbBI MEPBL, IIpeJIIIpUHUMaeMble B KazaxcTaHe JUIsl CTUMYJIMPOBAHUS MHOCTPAHHBIX MHBECTHIMIA. [ [peyioskeHsl 2
CIICHApHUsl PEKOMEHJIAIMI 110 COBEPITICHCTBOBAHUIO 3aKOHOJIATENhCTBA — BHECEHUE U3MEHEHUN, W IIPUHSTHE JIOTIOIHUTEIBHBIX
HOPMATUBHBIX aKTOB 0€3 KOPPEKTUPOBKU 3aKOHOIATENILCTRA.

PesyibTaThl IIpOBEICHHOTO HCCIIE0BAHUSL MOTYT OBITh IIPUMEHEHBI IIPU pa3paboTKe CTpaTernyecKy Ba)KHBIX JOKYMEHTOB
110 TIOOIIPEHHUIO MHBECTUIMOHHOM JesrerbHOCTH B Kaszaxcrane. Taxke OCHOBHBIC BBIBOJIBI M IIPAKTHUUECKHE PEKOMEHJAIMH
MOTYT OBITh HCIIOJIB30BAaHBl B KAueCTBE METOJUYECKOH OCHOBBI YIS JAIBHEHUITIETO YIIIyOIIEHUS! HCCIEIOBAHUM IO JAHHOU
pobieme.

KiroueBble ¢/10Ba: MHBECTUITMOHHOE 3aKOHOJATENLCTBO, MHOCTPAHHbIC WHBECTUIIMM, WHBECTUIIMOHHAS JIEATEIHLHOCTD,
WHBECTUIMOHHBIA CIIOP.
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