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THE ORDINARY LAW OF THE INDIGENOUS
NORTHERN PEOPLES OF RUSSIA IN THE XVII - XIX CENTURIES:
CONVERGENCE AND RECEPTION

Abstract. This paper discusses the issues of the convergence process, which allows revealing the peculiarities
of the interpenetration of customary law among some representatives of the Samoyed and Finno-Ugric peoples. The
relevance of the study is due to the identification of the process of influence of customary legal views of the
indigenous population of the Northern Russia on the formation of positive law.

Objective: to study the process of approximation of customary legal norms, that existed among some Finno-
Ugric and Samoyedic peoples both among themselves and with the customary legal elements of ethnic groups living
in the neighborhood not excluding the interception between the norms of positive law and customary legal norms of
Komi, Nenets, Khanty and Mansi.

Results and scientific novelty: The work shows that the approximation of customary legal norms and
institutions among these peoples occurred constantly both among themselves and with the customary legal elements
of peoples living in territorial proximity with them.

Usually legal institutions, which started to be realized in the 17th century, are distinguished. However, by the
19th century an integral system of legal customs is being developed, that was applied among the studied peoples.
Attention is drawn to the fact that starting from the 17th century the Russian legislator “protected” the northern
peoples from illegal influence and arbitrariness on the part of the officials. By the first half of the 19th century the
legislator even sanctioned the most important principles of state policy in the “Charter on the Management of
Foreigners”, where normatively not only the traditional forms of using patrimonial lands for indigenous peoples were
fixed, but also the possibility of codification of customary law.

The novelty of the study is seen in the fact that empirical material has been used to identify the process of
interception of customary legal norms and institutions among the studied peoples.

Key words: customary law, positive law, custom, convergence, Komi, Khanty, Mansi, Nenets.

Introduction. In the context of the development of the constitutional state in Russia the relevance of
the study of the usually legal aspects of various peoples, which have developed and existed over a long
history is beyond doubt. A key aspect of this process is the study of customary law, which includes not
only “legal customs™ [1, p 96, 2, p.128, 3, p.32, 4, p.108], but also a huge variety of traditional, distinctive
customary legal norms, institutions [5, p.100], legal relations, system of national values.

Among the Soviet and modem scholars who have made a certain contribution to the study of
national legal practice in the historical past of the studied peoples are the following: E. V. Vershinin,
G. P. Vizgalov, A. V. Golovnev, L. N. Zherebtsov, N. D. Konakov, F. V. Plesovsky and others. Despite
the serious contribution of scientists aimed for the study of ethnographic and historical components, the
study of social processes that took place during certain historical periods of the studied in this work ethnic
groups, for the consideration of certain constituent elements of customary law, in these works usually
legal imperatives and even more convergence processes in the law of Finnish Ugric Samoyedic peoples
are virtually absent. In the presence of a large number of scientific works on the socio-normative culture
the problems of convergence of the usual legal institutions, as well as their mutual receptions, remained
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that she must bring with her as a dowry™ [15, p.91]. But, F.V. Plesovsky, disagreeing with K. A. Popov,
believed that “kalym is a payment for a girl” [16, p.192]. In turn, K. A. Popov specified: “the groom does
not actually pay for the bride, but for the costs of wedding feasts and dowry” [15, p.91]. Moreover,
according to A. V. Golovnev, kalym and dowry should have been proportionated [10, p.43]. It is important
to note that these scientists are partially right, since kalym was not only payment for the bride, but also a
kind of compensation by the groom's family for the dowry and expenses incurred at the wedding by the
bride's family.

Another manifestation of the convergence process was legal property marks or patrimonial signs
(“pass”, “tamga”, “stigma”, etc.). Such signs had, first of all, usually legal significance representing an
original way of securing the rights of the owner in a traditional socicty. They were used both by the Komi,
Khanty, Mansi, and the Nenets. In addition to defining and securing the individual’s ownership of a
certain thing, they were also an element of the national omament, the basis of the alphabet (Komi has an
embur), a magic sign, etc. Generic signs even signed applications, petitions and other documents of civil
circulation which, for example, is testified by the Diploma of Pyotr Alekseevich to Pustozersky prison in
1707: *... But the Samoyadts were handed over to you petition for their hallmarks ...” [21].

Generic property marks were widely used in commercial relations, since each hunter, fisherman, or
reindeer herder needed to distinguish his property from the property of others. Passes were usually applied
to privately owned items.

For example, at the Nenets, at the time of the birth of the child, they gave them an “important deer or
raw deer” depending on the sex of the child, and the ears of this animal were branded with a generic sign.
The resulting “offspring from a gifted deer was considered the property of the child” [18].

The interception of customary legal institutions was also active in reindeer husbandry. It occupied
important positions in the economy of the northern peoples, due to its high economic significance.
Izhemtsy, Khanty, Mansi, Nenets, being closely associated with nature, were engaged in the conduct of an
appropriating economy. In addition to fishing, hunting, reindeer husbandry was their traditional
occupation. [zhemtsy began to breed deer from the middle of the XVII century, borrowing this type of
farming from the Nenets. They introduced the “regular meridional roaming of the herd - from south to
north ... Izhemtsy laid the foundation for breeding work in the tundra" [19, p.67].

Therefore, it is not surprising that in the common law of Izhemtsy and Nenets, which regulated
reindeer husbandry relations, there were many similar customary legal norms and institutions that
determined relations between owners of reindeer herds (usually Izhemtsy) and hired Nenets shepherds.
Izhemtsy, "acquiring deer, entrusted their pasture to hired Nenets shepherds” [19, p.66], moreover, the
most “experienced Samoyeds in this matter” [20, p.20]. If in the middle of the 17th century Izhemtsy were
Just beginning to get acquainted with the customary rules applicable in reindeer husbandry, then by the
19th century an integrated system of customary legal norms and institutions had been developed that was
widely implemented in this area.

In the 17th century, mercenary and trade-exchange relations appeared between Samoyeds and
Pustozersks. “The Pustozersk stone samoyad, their acquaintances and friends, and that Pustozersk
samoyad from those trading people are named and their goods are taken out of the Stone ...” [17, p.12-13];
"... amessenger by self-will, hiring from a self-governing, and from Obdor to Pustoozer go Odory ostyaks
on deer and on dogs, and from Pustoozer ..." [22, p.18]. This trend continued in subsequent periods. As
noted by N. D. Konakov, who studied the works of I. I. Lepekhin (the 18th century), V.N. Latkina (the
19th century), there was a contractual relationship between the Nenects and Izhemtsy related to the
“process of settling mutually acceptable norms of joint nature management in the tundra zone ... ”
[19, p.150].

Usually, the legal norms recognized by Izhemtsy and Nenets applied in reindeer husbandry relations
were aimed at protecting deer from abduction or illegal capture. Customs also regulated the use of
territories for grazing deer. The principle of rational use of reindeer pastures was applied [24, p.4-5],
where there were uniform customary rules and rules of conduct.

It is important to note that the northern inhabitants of the Arctic regions of Russia diligently complied
with these usually-legal imperatives, therefore, there were not many conflicts in the history of the
development of reindeer husbandry.
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Traditional fishing relations were governed by customary law. If at the beginning of the period under
review, public fishing lands predominated, in the second half of the 19th century, despite the preservation
of the previous form of ownership, lifelong inherited patrimonial lands were more and more distinguished.

The usual legal institutions, that existed among the northern peoples during the period under review
had a certain specificity, which was determined, first of all, by the manifest mental and economic features.

Thus, for example, customary law created not only behavioral imperatives developed over the
centuries-old application, but also fixed a system of national values that were important for all members of
ethnic society. It guaranteed stable social development. Even after the gradual entry of the territories
inhabited by Komi, Nenets, Mansi and Khanty into the Russian state, and the subsequent declaration of
land as state property, the usual legal norms and institutions of the studied peoples did not undergo
significant changes, continuing, as before, to regulate emerging social relations not covered by positive law.

Sources indicate that the Russian legislator in the XVII — XVIII centuries “protected” the northern
peoples from unlawful influence and arbitrariness on the part of officials, creating conditions conducive to
the preservation of their traditional way of life and customary law. Thus, for example, Pyotr Alekseevich
at the beginning of the 18th century in the Charter, addressed to the governor Kushelev, indicated how it
had been necessary to “know the Samoyadtsy™: ... and more than that, they couldn’t fix the tax and insult
to them ...” [21].

In addition, in the first half of the 19th century the Russian legislator even adopted the “Charter on
the Management of Foreigners™ [25], which laid down the most important principles of state policy in
relation to indigenous peoples. The charter sanctioned not only the traditional forms of use of patrimonial
lands, but also provided the opportunity for foreigners to codify customary law.

The convergence process took place between the norms of positive law of the Russian state and
customary law of the studied peoples. It is important to note the influence of customary legal views of the
population on the formation of the norms of positive law, which, for example, is reflected in the practice
of developing and creating “orders”. Peasants described in them the problems they faced, and often even
formulated their own proposals aimed at improving the situation. These orders were addressed to the
Russian legislator. Such problems were: insolvency, poverty, lack of land, etc. [26, p.44, 27, p.42-43].

Given a number of peasant demands the legislator enacted laws, which improved the situation of
peasants. For example, in 1789 the legislator allowed state peasants to acquire land from landowners [28];
in 1797, measures were taken to combat the peasant "low income" [29]; in addition, the land spread [30],
etc., was normatively fixed.

If in the XVII century among the considered peoples, the norms and institutions of customary law
were widely used, then by the end of the study period, public relations were regulated not only by the
norms that were used in customary legal practice, but also by the norms of positive law.

Conclusion. Summing up, it should be noted that the customary law that existed among the Komi,
Khanty, Mansi and Nenets for many centuries, was subjected to a process of convergence and reciprocity,
which contributed to the convergence of customary law and institutions both among themselves and
customary elements of peoples living in territorial proximity with them.

If earlier sources that have reached us contain, as a rule, jerky references to various legal customs,
then by the 19th century for the researcher the whole palette of customary legal relations has been opened
up among the northern Finno-Ugric and Samoyed peoples.

Some customary legal norms and institutions were only beginning to enter into force in the
17th century. However, by the XIX century in relation to them a holistic system is gradually being
developed.

Since the 17th century Russian lawmakers have been protecting northern peoples from unlawful
influence and arbitrariness on the part of officials providing indigenous northern peoples with the
opportunity to use cthnic norms of customary law. In the XVIII century this trend intensifies, as the
legislator adopted a number of peasant demands expressed in "orders" and enacts laws that improve their
situation. In the first half of the 19th century the legislator even sanctioned the most important principles
of state policy in the "Charter on the management of foreigners", which normatively enshrines not only the
traditional forms of use of patrimonial lands for indigenous peoples, but also the possibility of codifying
the customary law of foreigners.
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0. A. ILoukas, I1. A. Kosimakos
IMurupum Copokun arbiHAaFB! CHIKTHIBKAP MEMIICKETTIK YHIBEpCHTETI, ChIKTHIBKAp, Pecel

XVII-XIX FACBIPJIAPJAFBI PECEI/IH ®WH-YT'OP JKOHE CAMOIUI
XAJBIKTAPBIHEIH JAFBLTEI KYKBIFBI: KOHBEPTEHITHS )KOHE PEIENIAS

0. A. ILouxas, I1. A. Kosimakos
CBIKTHIBKAPCKUH TOCYJapcTBEHHBIN YHIBEpCcHTET M. [Tntnpuma CopokuHa, CeikThIBKAp, Poccus

OBBIYHOE MMPABO ®HHHO-YI'OPCKHUX U CAMOJUICKAX HAPOJAOB POCCHH
B XVII-XIX BB.: KOHBEPT'EHIIA U PENENIIUA

AnHoTtamust. B HacTosmeil paboTe paccMaTpHBAIOTCSA BONPOCHI KOHBEPTCHIMOHHOTO IPOILECCA, MO3BOJITIO-
IIETO PACKPBITh OCOOCHHOCTH B3aMMOIPOHHKHOBCHHUS HOPM OOBIMHOTO IPaBa y HEKOTOPBIX IPEICTABUTEICH
CaMOIUHCKUX M (PMHHO-YTOPCKHX HAPOAOB. AKTYaIbHOCTh HCCICIOBAHHSA OOYCIOBICHA BBIABICHHECM IIpOIECCa
BIMSIHUS OOBIMHO-TIPABOBBIX BO33PCHUM KOPEHHOTO HaceneHms cesepa Poccum Ha (JOPMHpPOBAHWE IO3UTHBHOTO
npasa.

Lenpto paboTHI SABISIETCSI HCCIEIOBAHIE MPOLECCA COMMKEHHST OOBIMHO-TIPABOBBIX HOPM, CYINECTBOBABIIHX Y
HCKOTOPBIX (DHHHO-YTOPCKHX M CAMOTUHCKIX HAPOJOB KAaK MSKIY COOOH, TAK U ¢ OOBITHO-TPABOBBIMH 3JICMCHTAMHA
3THOCOB, IPOKHBABIINX IO COCEACTBY, HE HCKIFOYAs B3aHMOPCICIIHIO MEKAY HOPMAMHU TO3WTHBHOTO IPaBa W
06I>I‘{HO-HpaBOBI>IMI/I HOpMaMH y KOMH, HCHICB, XaHTOB U MAHCH.

Hosuzna HCCICAOBAHHUA BHAUTCA B TOM, YTO HCIIOJIB30BAH 3Mnnpmecmﬁ MaTcpuai, HOSBOJI}IIOH.[I/II\/II BBIABHUTD
TIPOIIECC B3aUMOPEIICIITHH OOBIMHO-TIPABOBBIX HOPM M HHCTHTYTOB Y HCCJICAYEMbIX HAPOIOB.

IIpn Hammcanmm pPabOTHI HCHOIB30BAHBI HAYYHBIC Pa3pabOTKH, IMyONMKALMK B FOPHAMYCCKOM IICUATH,
(paKTOIOTHYECKHE JAHHBIC, COACP/KAINNECS B HCTOPHKO-IPABOBOH, 3THOJOTHHYECKOH JIMTEPAType, AaTHPYEMBIC B
xpoHojornyeckux pamrax X VII — XIX Bekos.

MeTom0moTHIECKY 0O OCHOBY HACTOAMIETO HCCICIOBAHHUS COCTABSIET COBOKYITHOCTH PA3THYHBIX METOJOB
TIO3HAHMSA, BHIPAOOTAHHBIX COBPEMCHHBIMH I'YMAHUTAPHBIMA HayKaMu. OOBIMHOE IPAaBO HAPOAOB PACCMATPHBACTCS
KaK 3JCMCHT IPAaBOBOTO IPOCTPAHCTBA POCCHHCKOTO TOCYAApcTBa Omarojaps cHcTeMHOMY Meronay. Hcropumko-
HpaBOBOfI METOA MO3BOJLICT BBIACIIUTH BIMAHUC PA3TATHBIX TGHZ[GHI.[I/II\/II HCTOPHICCKOTO PA3BUTHA CeBepa Poccunm ma
COJICpKaHHUE HOPM M HHCTHTYTOB OOBIMHOTO IPaBa KOPCHHBIX CEBEPHBIX HAPOIOB. KpoMe TOTO, IIpH OCY ECTBICHUA
HCCICAOBAHMS MPUMEHSUTUCH METOIbI IOTHICCKOTO AHAIN3A, CHHTE3a U JIP.

B 1aHHOM HCCIEIOBAaHWH ITOKA3aHO, YTO COMDKCHHE OOBIMHO-IPABOBBIX HOPM M HHCTHTYTOB V paccMarpH-
BACMbIX HAPOJOB MPOUCXOJUIO IIOCTOSTHHO KaK MEXKAY COOOH, TAK M C OOBIMHO-IPABOBBIMH 3JICMCHTAMH HApPO/IOB,
MPOKMBABIINX B TCPPUTOPHATGHOW ONMH30CTH ¢ HHMH. B3aHMONPOHHUKHOBCHHC H COUCTAHHC OOBIMHO-TTPABOBBIX
HOPM H MHCTHUTYTOB Y PA3JIUMYHBIX HAPOAOB O6yCJ'IOBJ'II/IBaJ'IOCI> H606X0£[I/IMOCTI>IO HUX IPUMCHCHHA B XO3SHCTBCHHO-
SKOHOMHYECKOM 00O0pOTE, KOTOPBIH 3aBHCEN OT HMPHPOTHBIX KIMMATHYCCKHX YCIOBHH, MUKTOBABIIMX COOTBET-
CTBYIOIIMH 00pa3 BEICHUS XO3IHCTBA.

OOBIMHO-TIPABOBBIM HHCTHTYTAaM, CYIIECTBOBABIIMM Y CEBEPHBIX HAPOJOB B PACCMATPUBACMBIN MEpHOA, OblIa
TIPUCY A OTIPEICTICHHAS CHeIU(DHKA, KOTOpas 00yCIOBINBAIACE, IIPEKAC BCETO, MPOSBILIBITNMUCS MECHTATLHBIMY H
SKOHOMHYECKHMHU 0COOeHHOCTSIMH. OOBIMHOE MPABO HE TOIBKO CO37ABAj0 MOBEACHUYCCKHE MMIICPATHBBI, BHIPAOO-
TAHHBIC B TCUCHUC MHOTOBCKOBOI'0O MPUMCHCHWA, HO H (I)I/II(CI/IPOB.':UIO CHCTCMY HAITMOHAJIBHBIX HGHHOCTefI, KOTOPBIC
OBLIM BAKHBI I BCCX WICHOB 3THHYCCKOTO 00mecTBa. OHO TapaHTHPOBATIO CTAOHIBHOC OOMICCTBCHHOC PA3BHTHE.
Jaske mocie MOCTCICHHOTO BXOMICHUS TCPPUTOPHH, 3aCCTCHHBIX KOMH, HCHLAMH, MAHCH M XaHTAMH B COCTAB
Poccuniickoro rocynapcTBa, M MOCICAYIOIIETO OOBSIBICHHS 3EMIH TOCYAAPCTBEHHOW COOCTBEHHOCTBIO, OOBIMHO-
TPAaBOBBIC HOPMBI H HHCTUTY Thl PACCMATPUBACMBIX HAPOAOB HE MOABCPTAIUCH SHAYUTCIIBHBIM H3MCHCHIAM, ITPOI0JI-
KA, KAK U PAHBUIC PETYTHPOBATH BO3HHKABIIHUC 06H.[6CTB€HHI>I€ OTHOLICHHA, HC OXBAYCHHBIC HOPMAMH ITO3H-
THBHOTO IPAaBA.

Ecnu B O07ee paHHUX HCTOYHHKAX, JOIICIIMINX A0 HAC, COACP>KATCS, KaK MPABHUIO, OTPHIBUCTHIC YIIOMUHAHKS O
PA3MMYHBIX MPABOBBIX 00BMMAAX, TO K XIX B. /UL MCCIENOBATEI OTKPHIBACTCS BCS MATHTPA OOBIMHO-TIIPABOBBIX
OTHOWICHHH V CCBCPHBIX (PHHHO-YTOPCKUX W CAMOJMHCKHX HAPOIOB. BHIICICHBI OOBIMHO-TIPABOBBIC HHCTHTYTHI,
koTopsic B XVII Beke TOTBKO HAUMHAMH peamu3oBbeBaThCA. OmHako K XIX BEKy (POPMHPYESTCA UCIOCTHAS CHCTEMA
TPABOBBIX 0OBIYACB, MPUMEHABIIAACS Y HCCICAYEMBIX HAPOIOB.

OOpameHo BHUMaHWE HA TO, 4T0, HaumHAsA ¢ XVII BeKa, pOCCHHCKHMH 3aKOHOAATEIs «0OEperas» CEBEPHBIC
HAPOJBI OT HE3AKOHHOTO BO3ACHCTBHA M MPOH3BOJA CO CTOPOHBI YHHOBHHKOB, MPESIOCTABIAA KOPCHHBIM CEBEPHBIM
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HAPOJaM BO3MOXKHOCTH HCIIONIB30BaTh 3THHUYCCKHE HOPMBI 0ObrHOTO TpaBa. B XVIII Beke JaHHA TEHACHLMSA
VCHJIMBACTCA, TAK KAK 3aKOHOJATCTb BOCIIPHHSUI P KPECThIHCKHX TPEOOBAHHH, BBIPAKCHHBIX B «HAKA3axX», H
BBOAMI B ACHUCTBHC 3AKOHBI, yJy4IIaBInue HX nonoxkeHue. K mepsod mosmomHe XIX Beka 3aKOHOJATEND JANKE
CAaHKIMOHUPOBAJ BAYKHCHIINE MPUHIUITEI TOCY AAPCTBEHHON TOJMTHKH B « YCTaBe 00 YIPaBICHUH HHOPOIIICBY», TIC
HOPMAQTHBHO 3aKpCemuI HEC TOJBKO TPAOAUIIHOHHBIC (I)OpMI)I TOJB30BAHIA POAOBBIMH YTOABAMH LI KOPCHHBIX
HAPOJ0B, HO M BO3ZMOKHOCTH KOJU(DHKAIUH OOBIMHOTO IPABa.

OrmeueHo, ecmm B XVII B. y paccMaTpmBacMbIX HAPOAOB IIHPOKO HCIIOJIB30BATIHNCh HOPMBI W HHCTHUTYTHI
OOBIMHOTO MpPaBa, TO K KOHILY HCCIECAYEMOI0 IEPUOAA OOIIECCTBCHHBIC OTHOLICHHA PEIy IMPOBATUCH HE TOJIBKO HOP-
MaMH, TPUMCHABIIUMHUCS B 06I>I‘{H0-1'[paBOBOI\/’I MPAKTHKC, HO © HOPMAMHA ITO3UTHBHOT'O IMPaBa.

Kiouennbie ¢10Ba: 00BIMHOE IPABO, TO3UTHBHOE MPABO, OOBIMAH, KOHBEPTCHINS, KOMH, XaHThI, MAHCH, HCHIIBL.
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