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HEKOTOPBIE ACIIEKTBI CYAEBHOT'O ITIOPSITKA AHHYJIMPOBAHU S
AKTOB OPTAHOB EBPOIIENCKOI'O COOBHIECTBA

B yHKLMOHHPOBAHHM E€BPONEHCKUX UHTErpa-
UHOHHBIX oO0benuneHuil HabmomaeTcs 3aMeTHa
pouns JlrokceMOypreko# HagHaHOHATEHOH CyReOHOH
HHCTaHLIMH, FAPaHTHPYIOLLEH B CiTyyae HapyllIeHHUs
He3ycnoBHOE COOMIONEHHE IIPaBOBBIX NPEANTICaHUH
BCEMM CyOBbEKTaMH eBPOTIEACKOro npasa, Oyab To ro-
cymapcTBa—y4yacTHMKY EBpormeiickoro coobuectsa
(nanee ~ EC), enuHple UHCTUTYTHI MJIH YacTHBIE
maa. Cyn EC menonp3yer npaBo Kak OaHH U3 AeHCT-
BEHHBIX HHCTPYMEHTOB HHTErPauuH, ycrex KoTopoii
ONHOBPEMEHHO OGecneuynBaeTCs, Ha MOH B3rAj,
NPeAYCMOTPEHHOM IOPUCAUKLIMOHHON BO3MOX-
HOCTBIO KOHTPOJIMPOBATh AEATEIILHOCTh OOLIMX Op-
ranoB. EBporeiickoe coobinectso, obianaiolee
coOCTBEHHON NPaBOBOH CHCTEMOM, YCTAHOBHIIO
Cy/ieOHbIH NOPANKOK AHHYJIMPOBAHUA aKTOB HHCTH-
TyToB EC, KOTODBIif ABNAETCA OHHUM H3 MEXaHH3MOB
KOHTpPOJIA 32 3aKOHHOCTBIO B oOnactTi BX HOPMOT-
BOpUeCKo#l AesTensHOCTH. B 3TOH cBA3H, yUHTHIBASL
HEAOCTATOYHYIO U3y4EeHHOCTh JaHHOM NpobIeMbl B
MEXYHapOLHOM MpaBe, pesk/ie BCero B kazaxcTaH-
ckoM, onbIT EC kak MeXTyHaponHoi peruoHanbHo#i
opraHu3aiuu, 6esycioBHO, mpeacrasnseT 60610
Hay4HbI MHTEpeC W MOXeT ObITh MCMONB30BAH B
KayecTBe MOJENU MPaBOBOTO oGecreveHHs HHTe-
rpaunn Mexay crpaHamu CHI' u Llentpansho-
A3HaTCKOro cOI03a, a TAKXKe B LeNSX Pa3BUTUA
aIMHHHCTpaTuBHOI focTriu KazaxcTana.

Mpexne Bcero He0OXOAUMO OTMETHTH, YTO
TIPMHIMIEBL, KOTOpPRIE NEXAT B OCHOBE CyAeOHOro
paspereHHs criopos 00 aHHYITHPOBaHHH HOPMAaTHBHO-
MpaBOBBIX akTOB opraHos EC, BO MHOFOM npezcTas-
JIAOT @HAJIOTHIO ¢ (PaHIy3CKUM U HEMELKMM aJIMH-
HHCTPAaTHBHO-TIPOLleCCYaIbHbIM NpaBoM. B yacTHo-
CTH, 3TO KACAETCA BOMPOCOB 00)Kan0BaHHA HE3aKOH-
HOCTH W3JAHHOTO aKTA B CBA3H C IMPEBBLILICHHEM
TNIOJTHOMOYHIA (OTCYTCTBHEM KOMMETESHLIUH) H OTipe-
JejieHds KpUTepUeB aKTa, MOAIeXauiero ocnapH-
BaHuio' . Ho 3TH npuHLMOBI, 3aMMCTBOBaHHBIE H3
HaLHOHAMBHOrO mpaBa rocyaapcTs-4wieHoB EC,

OBUTH apanTpoBaHbl K 0COOEHHOCTAM €Bponei-
cKoro npasoBoro nopsaxa. Tax, ¢tr. 230 EC npenyc-
matpuBaer, yto Cyxn EC koBTpoaupyer 3aKOHHOCTh
TPHHATHIX eBPONEHCKHMH HHCTUTY TAMHM HOPMATHB-
HO-TIPaBOBBIX AKTOB M C 3TOH LEJbIO HajenaeTcs
KOMIICTeHIMEH NPUHUMATD PELICHHS 1O KCKaMm,
npeaMeToM ofkanoBaHMsi KOTOPLIX ABJSETCA NPo-
TUBOTIPARHBIN XapaKTep W3AaHUA JAHHBIX HOpMa-
THBHO-TIpaBOBbIX akTOB. Clie10BaTeNbHO, IPEACTaB-
J9€TCS BO3MOXKHBIM OCIIOPHTH 3aKOHHOCTH TOJIBKO
TeX aKTOB, KOTOpbie MPUHAIEKAT K BTOPHYHOMY
npasy EC 1 k TOMY 3K€ COCTaBISIOT OCHOBHOR Mac-
CHMB eBporieiickoro npasa. IIpy 5ToM CylEeCTBYIOT
CTpOrue BpeMeHHbIE OPAHHYEHHS ~ HCK JOJDKEH
6wiTh HanpasinieH B Cya EC B Teuenne ayx Mecsies,
KOTOpBIE B 3aBHCUMOCTH OT 0OCTOATEIbCTB MCYUC-
JOTCA CrIexyIomuM obpasom: 1) co AHA omy6au-
KOBaHMS aKTa, TOrAd CPOKU HAYMHAKOTCH TONBKO
yepe3 MATHAALATH AHeH mocie omyOnMKoBaHHS B
Oduumanssom xypsane EC; 2) co aud yseaomiie-
Hus McTia 00 akre; 3) ecim HCTEll OTCYTCTBOBAJ, C
TOTO JIHA, KOT/Ia KCTELl y3HaT 06 3TOM akTe?. )

INonararo yenecooOpa3HbIM OCTAHOBHTELCA MO~
poOHee Ha BOnpoce 0 HOPMATUBHO-MPABOBBIX AKTAX,
KOTOpbIe MOryT ObITh O0XaIOBaHbI C LEIBIO HX @HHY-
nuposanus. ClieyeT NOAYepKHYTh OCOOEHHO 3aMeT-
HY!O 3BOJIIOIIMIO 3TOTO BONPOCA: B TEYEHHE 1OJIIOro
BPEMEHH B COOTBETCTBHH C IEPBOHAYAIBHOM pefiak-
uped yupeaurensHoro gorosopa o EQC esporneiic-
Kas cyfieOHas MHCTaHIMA PUHMMAJIA K PacCMOTpe-
HHIO HMCKH TOJLKO NMPOTHB OJHOCTOPOHHHMX aKTOB
Cosera u Komuccny, a peinenns Esponelickoro nap-
JaMeHTa KYCKOJh3aH» OT CyAeOGHOro KOHTposs 3a
3aKOHHOCTHIO. He MOTyT GBiTh TIPEAMETOM UCKa 00
AHHYTHPOBAHWH TaKXK€ KOHBEHIMOHHDIE JOKYMEH-
Thl, T.€. MEXKIYHAPOHbIE COIIALIEHHUS, B YACTHOCTH,
zakmodaemeie EC accounaTHBHBIE COTNIAILICHMA C
TPEThHMHU CTPaHAMH, COHO3aMH FOCYNAPCTB HIK MEX-
JTyHapOIHBIMU OPraHU3alMAMH. B UesoM 3aKTIOdeHHe
MEXIYHapOAHOro COIIalleHMs, NPOTHBOpeYaLlero

' Fromont M. L’influence de droit frangais et du droit allemand sur les conditions de recevabilité du recours en annulation
devant la CJCE // Revue Trimestrielle de Droit Européen. Paris, 1966. Nel. P. 65-67.

2 Cr. 230 Jlorosopa 06 yupexaeHuH EBporneiickoro coolluecTsa ¢ BHCCEHHLIMM AMCTEPAAMCKHM J0TOBOPOM U3MCHEHUAMH
# gononnernaMu // Les traités de Rome, Maastricht et Amsterdam, Textes comparés. Paris: La documentation frangaise, 1999. P. 170.
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yupeaurensHeiM forosopam EC, Mmoxer GbiTh npen-
MeTOM Hcka 06 aHHyIMpoBaHuu coracHo cT. 230 EC.
BmecTe ¢ TeM B 3TOM CUTyaluu METOA «OTAEIHMO-
IO aKTa»: B OTCYTCTBHE IpaBa MpsAMo obXasoBaThb
MEXIyHapoJHOe CoITalieHue, BO3MOXHO TpefoBaTh
aHHYJIMpOBaHHE PeLIIeHHs, JAIOLIEro pa3pelieHHe Ha
€ro 3aKnoueHue’,

Kaxk 61110 oTMeueHo pasee, akrsl EBporieiicko-
ro napiamMeHTa JOATOe BpeMs YCKONb3adH OT HCKa
06 aHHYIMpOBaHHUH. DTO 0GCTOATENHCTBO OBINIO OfF-
paBaaHoO MpeablAyuM copepkanuem cT. 230 EC
(6miBias ct. 173 E3C), koTopas npexycMarpusana
BO3MOXXHOCTB aHHYJIMPOBAaHUS HOPMATHBHO-NPaBoO-
BBIX 3KTOB €BPONEHCKHUX HHCTUTYTOB, HaJCNEHHBIX
TNOJTHOMOYMAMM NPHHUMAThH pelieHHs, a Esponap-
NaMEHT pacrnonaran NUUlb KOHCYIETATHBHBIMH
nonHomoyHAMH. Ho panHas npobnema 6bia ycrpa-
HEHa BHECEHHBIMM KOHCTHTYTHBHBIMH JOTOBOPAMH
H3MEHEHHSMH, NPEJOCTABUBIIMMH €MY 3TH TOJIHO-
Mouus B 61opkeTHO# chepe. B urore Bo3oGranana
TOYKA 3peHHS, COITIACHO KOTOPO# OBIlI0O HEAOITYCTH-
MBIM, 4TOObI aKThl OBHOTO U3 eBPONEHCKUX MHCTH-
TYTOB HaAXOAHJIHCh BHE CYAeGHOTO KOHTPOIA, B TO
Bpems kak cT. 220 EC onpeaenser, uyto Cyn EC npu-
3aH obecrnieunBaTh coOmoeHHe NPaBOBBIX HOPM
npy TOKOBAHUH H MPHMEHEHHH EBPONEHCKOro 3aK0-
HOZaTeNbCTBa®.

Ora npobnema mpuBena K oTkasy npe)lmero pe-
CTPHKTHBHOTO MOAX0/AA K xoMnereHunH Epponetic-
KOTO MapiaMeHTa H [IPU3HAHMIO TaK Ha3bIBAEMOH
TEOPHH «1ACCHBHOM JIETMTUMALIUMY, T.€. IPU3HAHHIO
3a HUM KaueCTBa OTBETHYHKA B paMKaxX UCKa 00 aHHY-
nupoBaHuM. [lepBbiM cyneOHBIM AeaoM ObLITO
«JIoxcemOypr nporue EBponeiickoro napiaMeHTra»
or 10 eppans 1983 rona, koropoe npu3HAIO, YTO
HcK¥ 00 aHHynMpoBaHWM pe3omounii Esponap-
naMeHTa MOANekar cyneGHOMY PacCMOTPEHHIO’.
B cnenyroiem cyanebHOM criope o 5TOMY K€ IOBO-
ay Cyn EC BnepBrie aHHYJIMPOBa PE30MIOLHUIO
EsponapnameHTa kak He3akoHHYI0®. B nansneiimei
cynebHOH npakTHke eBpomneiickas IOpHCAHKLHS
OTMETHIIA cliefytolnee: Bo30yKAEHHE Je/1a 10 UCKY

00 aHHYJIWPOBAHUH NAPNAMEHTCKOH PE30JIOLUH
BO3MOXHO IIPH YCIOBHHM, €CJIH OHa NOPOKIAET
NpaBOBEIE IOCJIEICTBHSA, YTO OLICHUBACTCSH KaXbIH
pa3 B 3aBHCHMOCTH OT KOHKPETHOI'O CO/EPKAHHUA
CaMoro akra’.

Takum 06pa3oM, TOJIBKO AKTHI, OKA3BIBAIOLIHE
Mo CBOEMY COJEPKAaHHIO IOPHAMYECKOE BO3ACH-
CTBHE W MPUYHMHAIOIIME OnpeeNeHHbI ymepb,
NOUIekAT OCIIAPUBAHMIO TOCPEACTBOM HCKa 00 aH-
Hynuposanud. OnqHako u3 pemakuus cT. 230 EC
CEJYET, UTO aHHYITHPOBAHHIO HE MOAIEKAT aKThl,
NULIEHHBIe 06A3aTeNbHOro XapakTepa. Ha nmepsiii
B3MJIAA ompeneneHHE o6A3are/IbHOTO Xapakrepa
aKTa He BBI3BIBAET CJIOXKHOCTEH, HO B IEHCTBHTENb-
HOCTH 3Ta mpobJiemMa OKazanachk 60s1e€ CI0KHOH U
KOMILIEKCHO#, T0ITOMY MHOTHE IOpHAHYECKHE KOH-
CTpYKUHH ObITH CMORCIHPOBAHBI 1OA CHIBHBIM
BJIMAHHEM NPAKTHUECKMX UMIIEPATUBOB B XOfe HH-~
TErpPaLMOHHBIX TpoleccoB. MzyueHue MPakTHKH
HIPHHATHS PelleHHH TTO3BOJIWIO BHIABUTE heHOMEH
CO3J]aHNA OPUTHHANBHBIX NPAaBOBBIX KATETOPHH,
YTO NPUBENO K CINAKUBAHUIO a0CTPAKTHOTO Xapak-
Tepa pa3HbIX BHAOB HOPMATHBHO-IIPABOBBIX aKTOB
EC. Hanpumep, npumenenne Esponeiickum cose-
TOM HEKOTOPBIX BHJIOB aKTOB, CIIELMA/IBHO He TIpe-
OYCMOTPEHHBIX YYPEIUTEIbHBIMM JOTOBOPAMH,
ABJIAETCS HOCTATOMHO M3BECTHHIM (PEHOMEHOM.
EBpokoMuccHs TakoKe NOIIUia o STOMY IyTH nocpes-
CTBOM aKTOB, KBJTH(PHLIMPOBAaHHBIX Yallle BCEro KaK
«coobmenuner. ITocnentue He 06pa3yrOT roMOreH-
HYIO COBOKYITHOCT: IIepBas Kareropus Gopmupyer-
cs coobueHnaMu KoMurccuu coBeTy, ¥ OHH PEAKO
ny6nukytorcsa B OduimansHom xypuaie EC; Bro-
pas Kareropus cooO1IeHuH npe{Ha3HaYeHa INaBHBIM
obpaszom s MHOOPMUPOBaHMS YaCTHHIX JIMLL, B
0COOEHHOCTH, OCYHIECTBIIAIOIIMX SKOHOMHYECKYIO
JeATeNbHOCTh, M MyOnukytorcs B OduuuansHoM
s)ypHase EC. HexoTophle 3 HHX HOCAT YHCTO MH-
(hopMarLMOHHBII Xapaxrep, a Apyrue CoIepIKar onpe-
Ji€/IEHHbIE FOPUANHECKHE T0CTIEICTBHS, B HACTHOCTH,
KOIZIa OHH 3aTparuBaloT o'meﬂy oco6oro 3KOHOMH-
4ECKOTo pexXuma®. ' '

3 CICE 30 avril 1974, aff. 181/73, Hacgeman II, Rec. 1974. P. 452,

* Zarka J-D. L’essentiel de 1’Union européenne. Paris: Gualino, 2003. P. 55-75. '

S CICE 10 février 1983, aff. 230/81, Grand-Duchit de Luxembourg c. Parlement europiien. Rec. 1983. P. 255.

¢ CJCE 10 avril 1984, aff. 108/83, Grand-Duché de Luxembourg c. Parlement européen. Rec. 1984. P. 1945.

7CICE 23 avril 1986, aff. 294/83, Parti écologiste «les Verts c. Parlement européen». Rec. 1986. P. 1339; CICE 3 juillet 1986,
aff. 34/86, Conseil des Communautés européennes c. Parlement européen. Rec. 1986. P. 2155,

¢ Melchior M. Les communications de la Commission. Contribution a I’étude des actes communautalres non prevus par les
traités // Mélanges Dehousse. Vol. 11. Bruxelles: Nathan Labor, 1979. P. 243,
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C y4eTOM MOCTOSHHO MEHSIOWETOCH XapaKTepa
H3J1aBAEMBIX aKTOB HACHTH(HKALHA 06A3aTENBHBIX
aKTOB CTAHOBUTCH OCOOEHHO AeauxaTHOl npoGne-
Moii. Tlpu uzydenuu aktoB Cyn EC oronsuraer B
cTopoHy QopMaibhblii KpUTepHii, OH He Geper B
pacueT HH Ha3BaHHe aKTa, HU JaHHOE OPraHoM BHEILl-
nee ero opopmienue. Tak, Cyn EC, paccmorpes
neno «AETR», B cBoeM peiieHHH yTOYHUII ClIeLYI0-
wee, 4To 66110 661 poTHMBOpEuHBLEIM LeaH EC uc-
TOJIKOBBIBATb PECTPUKTUBHO YCJIOBHA MPUHATHA K
TPOH3BOJCTBY HCKa, OrPAaHHYHUB €ro 3Ha4YeHHeE TONb-
KO KAT€TOPHSIMH aKTOB, NPeAyCMOTPEHHBIX B CT. 249
EC. EBporneiickas FOpHCIMKIMA TOAYSPKHBAET, YTO
MCK 00 aHHYJTHPOBaHUH JOJDKEH OBITh MPHMEHHM B
OTHOLIEHHH BCEX aKTOB, IIPHHATHIX HHCTHTYTaMH,
«KkakoBa HU Oblia OBl MX TIpUpoaa win Gopma u Ko-
TOpbIe HMEIOT B KaYeCTBE LIEJIH OKa3arh [IPAaBOBOE
Bo3naeicTBHey’. KpoMe Toro, B peiienuu ot 5 fge-
kabps 1963 r. Cyn EC yTo4HserT, 4TO HCK MOATEXUT
PACCMOTPEHHMIO, €CJIH OH ODXKalyeT aKT, KOTOopbli
XapaKTepH3yeTcs 3aBEpLICHHEM BHY TPEHHEH IIpoLe-
AYPEI €T0 H3OaHusA, U KYCTaHABIHBACT OKOHYareab~
HOE BBIPAXKEHHE HAMEPEHHA. .., NPeHa3HAYEHHOTO
OKas3aTh [IPaBOBBIE JCHCTBHA 11 UX ajpecarosy'’,

Takum 06pa3om, He NOJJICIKAT IPUHATHIO K pac-
CMOTPEHHIO HCKH, 00XKATYIOLINE CIIEXYIOLIME aKThI:

1. IloAroroBHTeENbHBIE AKTHI, T.€. IPEAYCMATPH-
BAIOLIME TIOATOTOBUTEIBHbBIE AEHCTBUS, B TOM YHC-
ae u 3akmodeHus. OHAKO TNOAJIeXAT IPHHATHIO
HCKH, oOkaltylolye aKThl, KOTOpble, HECMOTpPs Ha
HX BpPeMEHHBIH XapaKTep, YCTaHABTMBAtOT OKOHYATENb-
HOe 3aBEPLIEHHE CTeUHANTBHON mpoueAyps! U TeM
CaMbiM HapyLIarOT HEKOTOPHIC TIPaBa YaCTHbIX uiy' .

2. loarBepxnaromye akTel, B 3TOM C/Iy4ae rpa-
BOBBIE MOCHCACTBHA CO3JAIOTCA MEPBOHAYANBHBIM
aKTOM, TOJTy4YHBIUNM IIOATBEPIKACHHE,

3. JlokyMeHTbI BHYTPEHHEro pacrnopaaka, oobe-
JAVHAIOIGKE aKThl CAMbIX Pa3sHBIX HaUMEHOBaHHH,
TaKHe, KaK HHCTPYKUMM, LIMPKYJIApBl, HOTbI H TIHCHMA,
KOTOPBIE MOTYT, K IpUMepy, 0003HaunTh rOCyAapcT-
By-4IEHY TOYKY 3peHHs KOMHCCHM OTHOCHTEJIBHO

COOTBETCTBHA COITIALICHVIS MEXXAY NPEATIPUSTHAMH
eBpOMECKUM HOPMaM B 061acTH KOHKYpPEHTHOM
nomuTeky. Heo6x0MMMo yTousuTs, 4T coobmeHus
KoMHCCHH HMEIOT BaXKHYIO POJib B HEKOTOPBIX cde-
pax, HanpuMep, MPaBHJIa KOHKYPEHLIMM Ha eBporeH-
CKOM pbIHKe. JTHUMH akraMu (coobumenusamu) Ko-
MHUCCHA aTIPHOPHO YCTaHABIMBAeT OOIIMeE KOHIET-
TyaJIbHble TMHWH ¥ ONpeiesseT ONHTHKY, HHBIMH
CJIOBaMH, OHH koauduuupyror 6asy aedcTBHM.
BOJBUIMHCTBO 3THX AKTOB KaK TaKOBBIC HE BIEKYT
3a c000# FOPHAHYECKHX TIOCECTBH H HE HAHOCAT
KakoH-mu6o yiepd, Mo3ToMy OHM HE MOryT OBITh
00anoBaHbl B paMKax Mcka 06 aHHYJHPOBaHHH, HO
34 HAMH Clie/fyeT NIPH3HATh KOCBEHHOE IIPaBOBOE
3HaYeHHe dyepe3 NPU3MY COOTIONCHHUS NMPUHLIKNA
«3aKOHHBIX OXMIaHKy, Hecobmonenue 3tux coob-
ILEHHIT MOXKET BEI3BAaTh OTBETCTBEHHOCTHL KoMUCCHH,
a Taioke «Cya EC MoxeT aHHYNnMPOBATH PeLICHHUE O
3afpelieHyy, NpoTHRopeYalee coobUIeH IO, OH
CHAENAET 3TO HE M0 INPHYHHE HAPYIIEHHS aKTa KaKkoro-
160 MHCTHTYTa, a TI0 IPHYHHE HApPYIIEHHUA 3TOro
OCHOBHOIO MPUHLIAIIA €BPOTIEHCKOTO MpaBay'.

B pamkax ucka 06 aHHyJIMPOBaHHH, KaK U B ClIy-
4ae ¢ HEKOTOPBIMH IDYTHMH BHJIAMH HCKOB, Cylie-
CTByeT fielcHHe Ha NPUBUIETMPOBAHHBIX H HENpPH-
BHJIETMPOBaHHBIX UCTHOB'. B xoz1e 3BOMOLMH TEO-
pUM U npakTuku B 3ToM Bonpoce Cyn EC nomxen
GBI pelMTh MPoOIEMY «aKTHBHOH NErHTHMAUMHY
EsponapiamenTa (IpH3HaHue 32 HUM NPaBa HCTLA),
T.€. Mpo6ieMy BO3MOKHOCTH 1 rOCeHero ofxa-
NOBaTh aKThl, YHIEMIAIOMHE €r0 fPepOraTHBHI.
[IpuBMIIerMpOBaHHBEIMH MCTIAMH ABASIOTCS HC-
nonHUTenbHBIe oprans CooOuiecTsa, T.6. CoBeT U
KoMuccus, a Taxxe rocynapcrsa-uneHsl. OHH
NONB3YIOTCA MPUBHIETHPOBAHHBIM TOJIOKEHHEM,
KOTOPOE BBIPAXAETCS B BO3MOXKHOCTH OCYIUECTBIATh
obrkanoBaHue aKTOB, coepKallvX pemenue, Oyab
TO aKT PerIaMeHTapHOrO WIIM HHIUBUAYaIbHOTO Xa-
paKTepa, ¥ HE3aBHCHMO OT TOTO, MMEET JIH MeCcTO
HapyllIEHHe UX MHTEpeca NPeInoIOKHTEIbHO He3a-
KOHHBIM aKTOM. IIpHBHIErpOBAaHHOE IMOIOKEHHE

9 Cm.: CICE 31 mars 1971, aff. 22/70, Commission des Communautés européennes ¢. Conseil des Communautés européennes.

Rec. 1971. P. 263.

10 CJCE 5 décembre 1963, aff. jtes 23, 24, 52/63, Société anonyme Usines Emile Henricot et autres ¢. Haute Autorité de la

CECA. Rec. IX. 1963. P. 439.

1 CJCE 15 mars 1967, aff. 8 a 11/66, Société anonyme Cimenteries CPR. Rec. 1967. P. 93.

12 Melchior M. Les communications de la Commission. Contribution a I’étude des actes communautaires non prévus par les
traités // Mélanges Dehousse. Vol. I1. Bruxelles: Nathan Labor, 1979. P. 254.

13 dAgcammapos M.P. ck o GesneticTsum B cynonpoussoacTae Esponeiickoro coro3a: npoGaeMel H CyKICHUS /] VizgecTns
HAH PK. Cepus o6wecTseHHEIX Hayk, Anmars, 2005. Ne.3(249). C. 71-80.
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rOCYAapCTB-YJIGHOB B KaYeCTBE WUCTLA, Ha MOW
B3IJIs]l, BEAET K NapafoKCabHOM CUTYalluu: Koraa
roCyapcTBO-wieH ocriapusaeT akT CoBeTa, OHO Tpe-~
6yeT aHHYIMPOBaHHSA aKTa, B 110J1b3y KOTOPOro Hpo-
TOJIOCOBAN €r0 NpeactasuTess. Ho 31o ofcrosrens-
CTBO HeE MapajM3yeT NocIeAyIOUIy) BO3MOXKHOCTh
06xaoBaHKA, YTO GbLIO OTMEYEHO B EBPOMNEHCKOM
cynebHo# npaxruke: ct. 230 EC npenocrasnser
;mo6oMy rocyaapcTBy-wieHy NpaBo 06kanosars mo-
CPencTBOM HMCKa 00 aHHYIHPOBaHHM 3aKOHHOCTh
moboro pernamenta CoBeTa, M «OCYINECTBACHHE
3TOrO npaBa He 00yCIOBAEHO MPHHATOMN NPeACTaBH-
TeJIEM 3TOFO I'OCYAApCTBA NO3ULUMEH, BXOAALErO B
coctaB CoBetan'’.

KacareasHo npusHaHus 3a Esponapnamentom
«BKTHBHOMW JErUTHMALMUY, T.€. KAYeCTBa HUCTLA,
MOXCHO OTMETHTS, 4TO rocsie npunsatoro Cynom EC
TIOCTAHOBJIEHHA 1O 1eny «3ejieHbie» OT 23 anpeins
1986 ropa'® kazanoce, uTo «aKTHBHAS JIECUTHMALIUAY
EsponapnameHra Obi1a npusHasa. B none3y takoit
BO3MOXKHOH 3BOJTIOLIMH BOIPOCA BbIABHIAIHCH B OC-
HOBHOM JIBa apryMEHTa: C ONHOH CTOPOHBI, HIeH
napajlie/IH3Ma MeXJ1y «aKTHBHOM M ITACCHBHOI J1e-
ruTHMaLUe»; ¢ apyroi — gannoe Cygom EC koH-
cTpykTHBHOE TonkoBaHue cT.230 EC. Ho cyneGHoe
nocTaHOBJIEHHE N0 ey « EBponefickuit napnameHT
npotus EBponeiickoro coseray ot 27 centabps
1988 roma napanu3oBajlo KaszaBiueHCS BEpOSTHOH
9BOJIIOLUHIO, COMIACHO PELISHMIO eBpornedckol
IOPHCAHKIIKH ASHCTBOBABLIAA B TO BPEMA peakiius
norosopa EOC He nossonsna npusHathb 3a Esponeii-
CKMM MAaplaMEHTOM Ka4eCTBO, HAlOllee BO3MOX-
HOCTb MPEABABAATL MCKk 00 aHHyAHpoBaHuu'S. Ho
MeHee 4em uepes xsa roxa Cyp EC Bepuyncd k
NEePBOHAYAIBHOMY aHAJM3Y MpoONeMbl «aKTHBHON
nerutumaunr» Esponapnamenra. B aror pa3 Cyn
EC onupancs Ha MOHATHE HHCTHTYLHOHAIBHOIO
Oananca. ITo ero MHEHHIO, OTCYTCTBHE HOPM, TIpe-
ycMaTpHBAIOLIMX 3a EBponapinaMeHToOM 1paBo Tpe-
6oBaTh aHHYJIMPOBaHHE aKTa, MOIJIO YCTAHOBHTH
Tpouie iy pHBIH npoGes, YTo NpoTuBOpeyuT PyHaa-
MEHTaJbHOMY UHTepecy, KOTOpbIH CBA3aH ¢ 1O/-
JepkaHHdeM U COOMIOAEHHEM HHCTHTYIMOHAIBHOIO
PaBHOBECHS, ONPENEIEHHOTO KOHCTUTYTHBHBIMA

comnawenusmMu EC. Cyn EC nocuuran, uro Espo-
napnameHT Brpase HanpasisTs B Cyn EC uck 06 an-
HynupoBanus akra CoseTa Wi KoMuccuu npy yc-
JIOBHH, YTO A&HHBI HCK CIIOCOGCTBYET COXPAHEHHIO
€ro NPeporarus 1 OCHOBAH Ha JOBOJAX, UCXOAAMX
U3 UX HapyuleHus, ¥ TIONYHHEH INpaBHIIaM, Ipe-
JIYCMOTPEHHBIM I TAKMX Xe MCKOB IPYIrUX HH-
ctutyto'’. Tlonararo, 4uTo npusHanue 3a EBponeli-
CKMM IapJIaMEHTOM INpaBa Moaavd Ucka ob aHHY-
JMPOBaHUHM ABAAETCH, CKOpee, (PyHKIHOHAILHEIM,
MIOCKONBKY OHO CBA3aHO C HEOOXOAUMOCTRIO COXpa-
HEHHs €ro NPEPOraTHB NPH MOMOLIM UCKa, KOTO-
phiff B OCHOBE JOMXKEH HCXOQUTH TOJNBKO M3 Hapy-
WICHHUS 1pepOraTHB.

CornacHo c1. 230 EC nHenpuBHIErHpOBaHHbIE
HCTLEI (OpHAMYEcKUe ¥ QU3MUECKHUe JIHIA) BIIpaBe
o6sKanosars TOJBKO WHAUBUOYANIBHBIE aKThl, T.C.
KOTJIa OHH ABJIAIOTCA WX NPAMBIMH aJJPECaTaMu, WK
peLUeHus, XOTA ¥ TIPUHATEL B BUZE PEITIaMEHTA HITH
aJJpeCcOBAHHOTO JPYTOMY JIMIly PEIliCHUS, 3aTparu-
BAET WX MPIMO M MHAMBHAYyanpHO. Bmecte ¢ Tem
371€Chb BO3HMKAeT TPYAHOCTh YCTAHOBHUTbH YETKYIO
rpaHb MEXAY perflaMeHTapHbBIMH U MHAMBHIYAJlb-
HbIMY aKTaMH, ¥ JaHHas 1poGJieMa XOpOoIo H3BeCT-
Ha BO (hpaHILY3CKOM M OCOOEHHO B HEMELIKOM aMH-
HUCTPATHBHOM I1paBe. B HeMeLKoM aJMHHHCTPATHB-
HOM IIpaBe CYJIOPOH3BOICTBO B CBA3HU C aHHYJIHPO-
BaHUEM paccMarTpuBaeTcs cyrybo mop cyObeKkTHB-
HBIM YITIOM: HCKM UMEIOT B Ka4ecTBe LM pa3pe-
IEHHE CIOPa MeX/y rOCYAapCTBEHHBIMH OpTaHaMH
¥ YacTHbIMM JMitamu. ClieRoBareibHO, BIOAHE JI0-
T'UYHO, €CJTH NPHHATBIE HHANBUAYAJIbHBIE [IPaBOBbLIS
MepbI ABJSIOTCH 00BEKTOM 00kaioBaH s B CyfeOHOM
nopsake's. [Ipu onpee/IeHUH KPUTEPHEB Pa3ITHYHS
MEXIy periaMeHTapHBIM 1 HHAMBHIYaIbHbIM aKTOM
bopmanbHBIH 1104X0[, KaK H CCBUIKA HA MPaBOBO#
PEKUM aKTa, He IpHUeMJIeM, Takske (paxT omyOamKo-
BaHMA aKTa HE [O3BOJIAET JIeIaTh BBIBOJL O HaJIHIHH
€ro periaMeHTapHOH MPUPOABI, 103TOMY TOJIEKO Ma-
TepuanbHbif Kpurepuii Gynet neHcTBeHHpM. B co-
orBeTcTBHH €O CT. 249 EC pernamenT sBnsercs ak-
TOM 001LIEr0 XapakTepa v Co3/aeT yCIOBMS €ro NpH-
MEHEHHs1, OH IPUMEHSETCS He B OTHOIIEHUH Orpa-
HUYEHHBIX, 0003HAYCHHDBIX ¥ UACHTHOULIPYEMBIX

“ CJCE 12 juillet 1979, aff. 166/78, Ritpublique italienne c. Conseil des Communautés européennes. Rec. 1979. P. 2575,

15 CJCE 23 avril 1986, aff. 294/83, Parti écologiste «les Verts ¢. Parlement européen». Rec. 1986, P. 1339.

16 CJCE 27 septembre 1988, aff. 302/87, Parlement européen c. Conseil des Communautés européennes. Rec. 1988. P. 5615,
17 CJCE 21 mai 1990, aff. C-70/88, Parlement européen c. Conseil des Communautés européennes. Rec. 1990. 1, P. 2041.

18 Fromont M. L’influence de droit frangais et du droit allemand sur les conditions de recevabilité du recours en annulation

devant la CJCE // RTDE. 1966. P. 147.
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a/IpecaToB, a B OTHOLIEHHH KaTerophu, o6o3HaueH-
Ho# abCcTpaKkTHO M B COBOKYMHOCTH. B cBOIO Oue-
peb, HHAMBHAYANBHOE PEellieHHE [0 CPABHEHHIO C
PernaMeHToM He GOpPMyIHpyeT HOPMBI B LIETIOM, &
OrpaHHYMBaeTCs €€ KOHKpeTHusauueH u o6o3Haue-
HHEM ajpecara.

Kak 6bio oTMedeHo, moboe Qu3nyeckoe HiH
IOpPUINYECKOe JIULO BIIPaBe HAIIPaBHTh UCK IPOTHB
peleHUs, KOTOpOe, XOTA U NPHHATO B Gopme perna-
MEHTAa WM 4JpECOBAaHHOTO APYFOMY JIMLYY peLICHHUS,
3aTparMBaer ero npsAMo M HHOMBUAYyasHO. Heol-
XOAMMO OTMETHTB, 4TO (OPMYIHPOBKA «APYroe
JIMIIO» TIOAPa3yMEBACT HE TOJBKO YaCTHBIE JHMUA B
GyKBaJIbHOM CMBICIIE, HO PaBHBIM 0Opa3oM H rocy-
JapCTBa-wWieHsl" .

B03MOXHOCTD /17151 4aCTHOTO JIMLa 00XKaioBaTh
omub0o4YHO pernaMeHTapHsIii aKT MNH pelleHue,
(bopManbHO-aipecoBaHHOE roCyIapCTBy-4IeHy WK
JpYroMy 4acTHOMY JIHILY, TOAYHHEHa PAY YCJIOBHI:
YaCTHOE JIMLO AOJDKHO OBITH MPAMO W MHAMBUAY-
aJbHO 3aTPOHYTO AeHcTBHEM 3TOTO akra. B cooT-
BETCTBUM ¢ peumleHHeM mo aeny «llnaymanm» or
15 uiong 1963 r. cyObexTsl UHBIE, YEM afipecaThl
PeIeHNs, MOTYT paccMaTpHBaThCA KaK HHIUBHAY-
aJIbHO 3aTPOHYTHIMH TONBKO IPH YCIIOBUH, HTO «3TO
peIlieHHe HX CBA3BIBACT M3-3a HEKOTOPBIX Ka4ecTs,
KOTOpPHIE MM MPHUCYIIH, HiH akTHuecKoil cuTyauuy,
KOTOpas MX XapaKTepusyeT B OTIMYHE OT JH06oro
APYroro JHUA H NG ITOH NPUYHHE WX HHOHBHIYA-
JM3HPYET aHAJOTUYHBIM CHOcOoOOM, KaK U ajpeca-
ToB»?. Takym o6pasom, 4acTHBIi HCTell BIipaBe ara-
KOBATh HEHMHIMBUIYATbHBIM aKT M aApEeCcOBaHHBIA
TpeTheMy ULy HHIMBHIYaNbHBIA aKT IIPH yCIOBUH,
Y10 MpPOH3OLLIA HACTOALIAA MMPABOBAasA 3aMeEHa,
KOTOpasi IOMhkHa Obiia IMIIUTE COOTRETCTRYIOIETO
ajpecara akra oOBIX BO3MOXHOCTEH 00kanosaHus.
YroObl BBISBUTH IPOM3OLIEIIIYIO 3aMEHY, HeobXxo-
AMMO HaJIHYKe JBYX NMPU3HAKOB CyOBbEKTHBHOTO Xa-
pakTepa: OrpaHUYEHHOE YHUCIIO 3aTPOHYTHIX ULl H
BO3MOXHOCTB UX MHIAWBHAYANH3UPOBATE.

KacatenibHO OCHOBaHMS aHHY/IMPOBaHHS aKTa
MOYHO OTMETHTB, YTO B OOIBIIHHCTBE Cy4aes peyb
uaet o6 OTCyTCTBUHM KoMITeTeHUMH. B nanHom city-
Yyae HE3aKOHHOCTh 3aKJIIOYAETCst B TOM, UTO €BpO-

MeHCKAH MHCTUTYT NPHHAMAET peieHne B cdepe,
OTHOCAIENCA K KOMNETeHLMH APYroro eBponei-
ckoro uHcTHTYTa. Tak, npussaTeii KoMuccuei akt B
ofnacTu, peryjJMpoBaHyue KOTOPOW OTHOCHTCSH K
komnereniu CoBeta, OYAeT «3aNMATHAHO» OTCYT-
CTBHEM KOMITETEHLIHH [10 PEAMETHOMY OCHOBAHHIO.
CornacHo JOMHHHpYIOIIEH AOKTPHHE B JaHHOM
ciyyae Mopa3syMeBaeTcs OTCYTCTBUE BHyTpPeHHeH
KOMIIETeHLIHH, T.€. BMEIIaTeTbCTBO ORHOTO €BPONeH-
CKOTO MHCTUTYTa B 00JIaCTh MOJTHOMOYHH APYroro
uncraryra. Hapany ¢ aTuM HapyleHHe CyleCTBeH-
HBIX [IPOLEAYPHBIX TpeOOBaHMH IPHHATHA AKTA TaK-
e MOXKeT CIIyXKHTh OCHOBaHHMeM JUis TpeOoBaHMs
€ro aHHY/JIHPOBaHHS, IOCKOJIbKY MX Hecobmonenue
WY HenpaBuiibHOe COOMIONEHHE MOXKET OKa3aTh
BIMSHKE Ha NpuHATOE pemende? . K cylnecTBeHHBIM
NpoLeaypHBIM TpeOOBaHUAM, HAIPUMEP, OTHOCAT-
C4 IIpaBKa, KOTOPHIE JIEXAT B OCHOBE pa3paboTKu
u noarotosky akros EC. Tak, npeacrasisercd
HeoOXOAMMBIM COOMOaTh KOHCYIBTATURHYIO MPO-
Henypy, NPeAyCMOTPEHHYIO B KOHCTHTYTHBHBIX
cornaweHuaX EC OTHOCHTENBHO KOHCYNBTAlHH C
EBponeiickuM napiaMeHToOM, B IPOTHBHOM ClTyae
aKThl OyayT HeneHcTBHTEAbHBIMU. OHHM U3 OC-
HOBaHHWI aHHYIHPOBaHWS aKTa €BPONEHCKUX WH-
CTMTYTOB MOXET OBbITh PEBBILIEHHE NOTHOMOUMH.
[TpeBbineHue TIOTHOMOUMI BCTpeyaeTcs B CliyHanx,
KOIZIa MHCTHUTYT HCIIOJIB3YET MOJTHOMOUMS B HHBIX
uenax, 4eM B TeX, Ui 4ero oH ObUT HalleIeH HMH.
B nomo6HBIX CHTYalaX 3TO BleHeT Ooree AeTanb-
Hbli ¥ Cephe3nbil CyneOHBIM KOHTPONb 33 3aKOHHO-
CThIO akTa, H6O OH NPHUHAT EBPONEHCKAM OpPraHOM
B COOTBETCTBHH C IIPEAyCMOTPEHHBIMH (GOPMaMH K
He HaXO[UTCAd B OYEBHAHOM [POTHBOPEUHH C Mpa-
BOBBIMHM HOPMaMHU.,

CornacHo ct. 231 EC B ciryuae 060cHOBaHHOC-
TH Hcka 06 anaynuposanuH Cyn EC o6basnser akt
HAYTOXKHBIM. IIpH 3T0M aHHY/IMPOBAHHE MOXKET OHITh
nonueiM Wi yacTuuusiM. Cyn EC MoxeT aHHY-
UpPOBaTH YACTHYHO, KOTa HE3aKOHHOCTh KacaeT-
Cf TOJBLKO HEKOTOpHIX MojlokeHui akta. Ecau
UMeeT MeCTO NOJIHAA LIeJIBHOCTh ¥ HEJSIUMOCTh
akTta, o Cyn EC nomxkeH aHHYTMPOBATH ITOTHOCTBIO
BECH aKT.

19 CJCE 1 juillet 1965, aff. 106-107/63, Toepfer [, Rec., 1965, P.526; CICE 23 novembre 1971, aff. 62/70, Bock. Rec. 1971.
P. 898; CICE 6 mars 1979, aff. 92/78, Simmenthal IV. Rec. 1979. P. 779; CICE 17 septembre 1980, aff. 730/79, Phillip Morris.

Rec. 1980. P. 2671.

 CJCE 15 juillet 1963, aff. 25/62, Plaumann. Rec. IV. 1963. P. 225,

2 Burban J-L. Les instituions européennes. Paris: Vuibert, 2002. P. 49-61.
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Hccnedosanus Monoowix yuenuvix

C y4eTOM NepeyucieHHOro CIOKHO NMpeAnono-
KHTh, YTO UCK 00 aHHYJIMPOBAHMM CITYHHT KOHTPO-
10 HOpM 06 BEeKTHBHOTO Npaea. B neficTBurensHoc-
TH, OH, CKOp€€, 103BOJISICT BOCCTAHOBUTD HAPYLIEH-
HOe CyOBeKTHBHOE NpaBo. B eBponelickoit cynebHoi
CHCTEME HCKIIIOYEHO, YTOOBI YACTHBIC JTHLA MOTJIH
00)Xanosarh paBHbIM 00Pa3OM BCE BH/IbI aIMUHHUCT-
PaTMBHBIX aKTOB, Oyab TO aKThl OOIIEro WM WHJK-
BUIyanbHoro Hassauenus. [Togobnas 3amura HopMm

CYOBEKTHBHOIO MpaBa He MPHUCYIa COOCTBEHHO
eBpOMNEHCKOM IOCTHIMHM, OCKOJIBKY CYHIECTBYET U
UrpaeT BAXKHYIO POJIb B HAllMOHAJIBHBIX TIPaBOBBIX
cucremax ctpan EC. CnenoBaresbHo, HCk 06 aHHY-
JMPOBAHMHU YCTaHABIHMBAET KOHTPOJIb 33 AHMCKpe-
LIHOHHBIMH MOTHOMO4MsIME opranos EC, uto nosso-
€T OAHOBPEMEHHO roBopuTs 06 EC kak nmpaBoBoM
cooluectse.

Hocmynuna 5.02.06e.



