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STATE AND LEGAL IDEAS OF
A.N. BUKEYKHANOYV AND PRESENT TIMES

Abstract. This article is devoted to the research of state and legal ideas of A.N. Bukeykhanovs and to their
reflection in the modern political and legal doctrines. Theoretical reconsideration of national and liberal movement of
the Kazakh intelligentzia is important not only in spiritual revival of the people, but also in the modern state and
legal construction. Highly educated representatives of A.N. Bukeykhanov led Kazakh intelligentzia generated the
idea of sovereignty and independence of Kazakhstan.
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Kazaxckuii HaMOHATBHBIN YHUBEPCHUTET UM. anb-Dapadmu,

IOCYJIAPCTBEHHO-IIPABOBBIE
NJIEN A.H. BYKEUXAHOBA U COBPEMEHHOCTD

Annotammst. CTarss MOCBAIICHA HCCICIOBAHHMIO TOCYAAPCTBEHHO-TIPaBoBbIX Haen A.H. BykeiixanoBa wu ux
OTPAKCHUIO B COBPEMCHHBIX TOJHUTHKO-IPABOBBIX YYCHHAX. TEOPETHYECKOE MNEPEOCMBICICHHEC HAIMOHAIBHO-
TMOEPATBHOTO ABMKCHHS KA3aXCKOM MHTEIIIMTCHIIMA HMEET BAKHOC 3HAYCHHUC HE TOIBKO B [y XOBHOM BO3POYKICHHUA
HApoJa, HO U B J€JIE COBPEMEHHOI0 TOCY AapCTBEHHO-IIPABOBOIO CTPOUTEILCTBA. BhICOKOOOPA30BaHHBIC H CTOMKHE B
CBOMX YOCKICHUAX MPEACTABUTEIN KA3aXCKOW MHTCIUIMICHITNH, B TIEPBBIX paaax KoTtopoi u Obl1 A.H. BykelixaHoB
MOPOAMIH HACKO CYBEPEHHUTETA H HE3aBHCHMOCTH KasaxcTaHa.

KmoueBsle cjoBa: rocyJapcTBo, IpaBo, IPABOBOS TIOCYJAPCTBO, MNpaBa M CBOOOABI, JISMOKpATH,
MAPTAMCHTAPH3M.

TeopeTuueckoe NEPEOCMBICICHUAE HAMOHATBHO-THOCPATBHOIO JBIDKCHHS Ka3aXCKOW HHTEIITH-
TEHIIMH UMEET BOXHOE 3HAYECHHUE HE TONBKO B AYXOBHOM BO3POKACHHH HAPOAA, HO U B JAEIEC COBPEMEH-
HOT'O TOCY AaPCTBECHHO-TIPABOBOTO CTPOUTEIBCTBA. BhICOKOOOPA30BAHHBIC U CTOHKHE B CBOMX YOSKICHUAX
MPEACTABUTEIIM KA3aXCKOH HHTEIUTUTCHIUH, B IIEPBBIX psgax kotopoii u O6ein1 A H. Bykelixanos nopoanu
WCI0 CYBEPEHNTETA U HezaBrucuMocTH Kazaxcrana.

COBpEMCHHBIC FOPHIMYCCKAS M TONHTHUCCKAS HAyKa M MPAKTHKA TMOCTOSHHO CTAJIKHBAIOTCH C
npobreMamy, ToRoOHEIe KoTOpbiM pemannck AH. BykeiixaHoBRIM, €ro copaTHHKamu H
MOCIEAOBATCISAMY, €AUMHOMBIIIICHHUKAMH M OMU3KUMH 0 AYXY ACATCISAMH B Hadane XX Beka. ITO
TaKAe BAKHEHINHE BOIPOCH TOCYJAPCTBA W MpaBa, Kak ajanTanysd NMPHHINNA Pa3AcicHHs BiacTedl u
CO3JAHHUE CUCTEMBI O0OCOOICHHBEIX OPraHOB 3aKOHOJATCIBHOH, HCIIONHUTCIBHOW WM CyAcOHOW BIAcTH,
dopMHpPOBaHHEC H PA3BUTHE HIACH JACMOKpPATHH M TapiaMEHTApH3Ma, OOCCICUCHHEC 3aKOHHOCTH B
JCATCIBHOCTH BCEX BCTBCH rOCYAApPCTBCHHOH BiIacTH, pQECKTHBHOE B3aUMOACHCTBHC LCHTPATBHOTO H
PETHOHAITBHOTO VIIPABJICHUS, IOBBILICHHUE YPOBHS MPABOBOI'O CO3HAHMS OOIIECCTEA.
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CoBpeMeHHas TCOPETHUSCKAs pazpaboTKa MpodieM MPaBOBOrO rOCYJapCTBa HEBO3MOXKHA O€3 ydueTa
aHanm3a UCTOPHH VUCHUH O MPaBOBOM rOCYJAPCTBEHHOCTH, MOCKOIBKY HAKOIUICH OOraTeHINNH apceHamt
WACH ¥ KOHLICTILMH, B KOTOPBIX HAILIUTH OTPAKECHHUE KAK CHITBHBIC, TaK U CIabble CTOPOHBI JAHHOW TCOPHH.

Ha nmpotsoxennu Beeli cBoet xxuzan A H. BykeiixaHoB mponoBeoBal U OTCTaWBal HACH PaBCHCTBA,
CBOOOIBI U CIPaBEIMUBOCTH. JIaHHBIC HACH «KPACHOH HHUTHIO)» MPOXOIAT MPAKTHYCCKH YEpe3 BCE TPYABI
vucHoro. A.H. byxkeiixaHoB HEOZHOKpAaTHO MOJUEPKHBAN, 4YTO HIACH PaBCHCTBA, CBOOOABI U
CIPABE/IMBOCTH, MPOBO3MIALICHHBIC (paHity3amu, Obliu npoxonkeHsl B puiocodun A H. Toacroro.
HMeHHO OHM COCTABISIOT OCHOBY IPaBa U BCEX PEIUTHH.

HecmoTtps Ha 10, uto A.H. BykelixaHOB HHKOTAa OTKPHITO HE TOBOPHI O CBOCH NMPUBEPKCHHOCTH
HACSIM MPABOBOTO TOCYAAPCTBA, MOMKHO cKazaTb, 4To OHa Obina emy oucHb Omuska. K Ttaxomy
3aKIIOUCHHIO MBI TMPHILIN HA OCHOBE AHAIN3a OCHOBHBEIX OHOrpaduuecKkux CBEACHHH W3 KH3HH H
nesitesHocTH A H. BykelixanoBa, a Tak sk¢ €ro TpyI0B.

Ha nam B3rnsaa, He MoeT BeI3bIBATH COMHEHHH TOT (akt, uto A.H. BykeiixanoB Oput xopomo
3HAKOM € HJeCH MPaBOBOrO rOCYAApCTBA, MOCKOIBKY aHATIHM3 €ro CTarci MOKa3bIBACT, YTO OH ObLT
XOPOIIO 3HAKOM € TPYIAMH 3aMaTHOCBPONCHCKUX MBIcTUTENCH, B ToM uncie @. I'erena u WM. Kanra.

Kak wmzBectHO, maem mpaBosBoro rocymapctsa B koHme XIX — magame XX BEKOB IIHMPOKO
00CYKIATUCh B POCCUNMCKUX KPyrax CpPeau POCCHICKHUX MPaBOBEAOB U GutocodoB. MHOTHE POCCHICKHUE
IOPUCTHI, CPEIU KOTOPHIX MOKHO HazeaTth nMeHa C.A. Mypowmuesa, M.M. Kosanesckoro, b.H. Ynuepuna,
L. Hosropoauesa, b.A. KucriaxoBckoro w apyrux BeicTynand 3a peOPMHCTCKHA — IYTh
npeoOpazoBanns Poccun B mapiaMeHTapHOE, KOHCTHTYLIMOHHO-TIPABOBOE rocygapcTBo. He BbI3BIBacT
coMHeHHH TOT (akt, 4yTo ¢ HekoropbiMu u3 HHUX A.H. BykeixaHoe OblUT 3HAKOM JHYHO, MOCKOJBKY
HEKOTOPHIE M3 HHUX, KAK U OH, SBISINCH YWICHAMH PYCCKOH MAacCOHCKOU JIOXH, M B CBSI3H C OTHM JAHHBIC
TCOpUHU ObLIM 3HAKOMBI U emy. B uactHocTH, nmMerHO M.M. KoBajeBCKHIT MMET MPsSMOE OTHOLICHHE K
MaCOHCKOH J0Ke H Onarofaps €My PyCCKHE MAaCOHBI NOJTYYMIH paspelicHue (PpaHIy3CKOH MacOHCKOU
J0KH HA OTKPBITHE MAacOHCKOU noxku B Poccun. Tlockoapky A H. BykeiixaHoB ObL1 4ICHOM MacOHCKOH
JOXKH, TO HABEpHAKAa OH Mor OwiTh 3HakoM u ¢ KosanesckuMm. Tawkxe A H. bykeiixanos wmor
HenocpeacTseHHo ObiTh 3HakoM u ¢ C.A. MypomueBbiM, kotopwiid, kak u A H. BykelixaHoB, ObLn
genyratom  locymapcrBennout aymer. Ilpudyem, C.A. MypomieB Obil HE MPOCTO ACMYTATOM, a OBLI
u3bpan mpeaceareaeM [ ocyaapcTBeHHON aymbl. B ¢Bs3u ¢ 3THM €CTh OCHOBaHUs moJjarath, 4yto A H.
Byxeiixanos Ob11 3aakoM ¢ C.A. MypoMLIEBEIM JTHYHO.

3HAUNTEIPHOC BHUMaHUE B cBOMX Tpyaax A.H. BykelixaHOB yaemier uuaesM pa3iaclcHHs BIACTCH,
BCPXOBCHCTBA IIpaBa, 3allUTHl NPaB H CBOOOJ UENIOBEKAa, OCCHOIATHO TMOABEPracT KPUTHKE
HECIPABCJIUBEIA XapaKkTep HOPMATHUBHO-IPABOBBIX AKTOB, MPHHUMACMBIX LAPCKHM IPABUTCIBCTBOM.
Wmenno 3TuM 1 Apyrum npodjieMamM MoCBIIEeHBI €ro ¢ctateu «bu hom Guitiky», « Tarsiga Ou hom Ouiky.

OnbpIT MOTUTHKO-NPABOBOH MEICTH CBHACTEIBCTBYET O TOM, HYTO MPABOBOC TOCYJAPCTBO — Kak
CIIeIaIbHAA KOHCTPYKIIHS (Mozenn) MPABOBOM OpraHU3aLHN My OJTHIHO-TTOJTU THICCKOH
(rocyaapcTBEHHOM) BIACTH U 0co0ast hopMa MPaBOBBIX B3AUMOCBSI3CH MEKIYy UHIUBUAAMH, OOIICCTBOM H
TrOCYIApCTBOM — O3HauaeT O(QULMATIBHOC NPH3HAHUC, 3aKPCIUICHHEC W CODIIOACHHEC KaK MUHHMYM
CIEAYIOLINX TPEX MOJIOKECHUIH:

1) mpUPOXKACHHBIX M HEOTUYKAACMBIX (CCTCCTBCHHBIX) MpaB M CBOOOA dUeNOBEKAa (IOMUMO
COOTBETCTBYIOLIUX MPAB U CBOOO IPaskJaHUHA);

2) BEpXOBCHCTBA MTPABOBOTO 3AKOHA,

3) npaBOBOW OpraHU3alMK CaMOW CHCTEMbI TOCYIJAPCTBCHHOW BIACTH HA OCHOBC MPHHIIHIA
pa3fe/ICHUS BIACTCH HA 3aKOHOJATS/IBHY IO, HCIIOIHUTESIBHYIO U CyAcOnyo [1, ¢. 308].

Bce ati Tpu kKOMIIOHEHTA, Tak WM WHAYe, HAXOIAT cBO¢ BrIpaxkeHue B Tpyvaax A.H. Bykeiixanosa,
YTO B KOHCYHOM HTOTC CBHICTEIBCTBYCT 00 €ro NMPUBEPKCHHOCTH MHPOBO33PCHUYCCKHM VCTAaHOBKAM
TCOPHH NPABOBOTO I'OCYJAPCTBA.
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3HAYNTEIPHOE BIMSHUE HA BECh Mporece (GOPMHUPOBAHHUS M PA3BUTHS MPEICTABICHUH O MPaBOBOM
rOCVJapCTBE, HA HAIl B3I, OKA3ald WACH O mpasax M cBoOoJax uenoseka. B stom mnane Bkiag A H.
Byxkeiixanosa B UACO 0 IPaBOBOM TOCY JAPCTBE HEOCTIOPUM, MOCKONBKY 3aIlIUTE HpaB U CBOOO UYeI0BEKA
OH TIOCBSITHI HE TOJIKO CBOH HAYYHBIC TPYABL, HO M CBOIO OOIIECCTBEHHO-TIOIUTHISCKYIO ACATEIBHOCTb.

Ha coBpeMeHHOM 3Tamne OCHOBOIONArarOIUM, KPACYTONBHBIM KAMHEM Pa3BUTHS ACMOKPATHICCKUX
MOJENEH roCyJapcTBa U IPa)KIAHCKOTO OOIIeCTBA SBISIOTCA NMPaBa W CBOOOIBI YCIOBCKA, CTCICHb WX
3alUIEHHOCTH.

Hecmotpss Ha 10, uro A.H. BykelixaHoB HHKOrAa HE JaBal W HE MBITAICS JABATh TOYHBIC
(OpPMYIHPOBKU HNOHATHIO MPABa, OH BCErAa UCXOMWI U3 MOCTYJIATa. B LICHTPE BCEro UEIOBEK, €ro Mpasa u
cBoOoabl. Micxons w3 3TOro, MOXKHO CKasarh, YTO B OCHOBe mpasa, no MHeHuio A.H. BykeiixaHosa,
JOJIKHBI JICKATh TPHHLMIBL CIPaBeMBOCTH u ¢BoOoabl. K Takomy BeiBOmy, Ha Ham Barmsg, A H.
BykeiixaHoB mpuinen He NPOCTO HHTYHUTHBHO, & HA OCHOBE aHATIH3a TCOPCTHUCCKUX TPYAOB, Kak
MBICIUTEIEH MPOIILTOTO, TAK M COBPEMEHHOTO €MV ITEPHOAA.

CpasuuBas mnpasoBeic uacu A H. bykeiixaHoBa ¢ mMpaBOBBIMH KOHLICIIUSMH, VUCHUSIMH,
HANPaBJICHUAMH COBPEMCHHOI'O MEPHOJAA, MOXKHO CKa3aTh, YTO ONIDKE BCETO MBICIUTEIb MOJOIIET K
OMPEACICHHUEO OOIIECONUATBHON CYIHOCTH MPaBa.

OOmeconpanpHasg CYIIHOCTh TpaBa BBIPAKACTCS, MPEKIAC BCErO, B Cro IMOHHMAHHH Kak
OTNPEACIEHHON «MEPbI CBOOOABI». MICTOKM TaKOro MOHUMAHHUS BOCXOAAT K AHTHYHON (JPECBHETPEUYCCKON)
MOJUTHKO-TTPABOBOU MBICITH.

B coBpeMecHHOU TeopuH mpaBa MOHMMAHHE «IPaBa KaK MEPbl CBOOOABD» JICKHT B OCHOBE
OpUTHHATIBHOM THOCPTApHOU KOHICTIMK TTpaBa, chopmyauposanHoii B.C. Hepcecsauem.

Ecnu roBopute 0 CO3BYYHMH OTACIBHBIX MHPOBO33PCHUCCKUX YCTaHOBOK M uael A H. Bykelixanosa
C COBPEMCHHBIMH TOJTUTHKO-TIPABOBBIMUA TCOPHSIMH, TO MHOTHE COBPEMCHHBIC MCCIICAOBATSIH OTMCUAIOT
npusepxeHHocTe A H. Bykeiixanosa uaesm ectecteeHHoro mpasal2, ¢.197]. Ha mam B3rmsa, Oonee
BCEr0 TrOCYAapCTBEHHO-IPaBoBbic Barmsaael A H. BykeiixaHoBa CO3By4HBI ¢ JHOCPTAPHON KOHLCIIUCH
mpaBa. llo wmuenuro B.C. HepcecsHua, «mpaBo e€CTh TPUCAUHCTBO PABSHCTBA, CBOOOABI U
crpaseymBOCTH» [3]. B 3TOM HET HHMYEro NMPOTHBOPEUMBOTO W CTPAHHOTO, NOCKONBKY, BO-TIEPBBIX,
MEXKIy CCTCCTBCHHO-NPABOBONM M JTHOCPTAPHOH KOHICIIIUSIMH IPABa HMCIOTCS OOIIHE YEPThI. JTO,
MPEKAC BCErO, «U UACHHOE POACTBO (MOCKOJBKY KAKABIH M3 HUX TPAKTYCT MPABO KAK CUCTEMY HOPM,
0asupYIOMIYIOCS HAa MPaBax 4YCIOBCKA, M METOMOJIOTHYCCKOS CAMHCTBO (00a MOAX0Ja OTBEPraroT
MO3UTUBUCTCKYIO METOOJIOTHIO TIO3HAHMS MPaBa), U OOLIME TCOPETHUSCKHE YCTAHOBKU HA Pa3UUCHHC
MpaBa U 3aKOHA, U COOTBETCTBUE KOHICITYAIbHBIM OCHOBaM KOHCTUTYIIMH CTPAHBI, MOJOKSHHUS KOTOPOI
0 mpaBax ¥ cBOOOJAX UCTOBEKA M PAXTAHHHA MOJJAIOTCS MPABOBOM MHTCIPETALMH C MO3ULUH 000UX
THIIOB OpaBomoHUMaHu [4, ¢. 69, 70]. Paznuuaue COCTOUT IHUIOE B TOM, UTO «HA [VIABHHIH BOMpoc «UTo
€CTh MPaBoO?» - CTOPOHHUKH ITHUX MOAXO0A0B OTBSUAKOT MO-pasHoMy» [4, ¢. 69, 70].

Bo-Broprix, mubOeprapHas KOHLCHIMS T@paBa B OTIHYHE OT CCTCCTBCHHO-TPABOBOH TEOpHH,
PacKpHIBAIOIICH COACPKAHMC MpaBa HA Pa3NUYHBIX 3TAlax Pa3BHTHS MO-PA3HOMY, «KaK COBOKYITHOCTb
Pa3yMHBIX 3aKOHOB MPUPOABI; KAK OTPAKEHHBIA B YCIOBCUCCKOM pasyMe OOKCCTBCHHBIH MOPSIIOK
MHPO3IAHHS;, KaK CHCTEMY (OPMHUPYIOIIUXCA B OOLIECCTBE MPEACTABICHUHA O CIPABEATHBOM U JOIKHOM
KaK MPUPOKISHHBIC TpaBa ueaoBeka» [4, ¢. 70], chopmuposanach OTHOCUTEIBHO HEAABHO.

OmnpenencHue mpaBa B KaueCTBE MEPHI CBOOOABI O3HAYACT, YTO B MpPEACiax CBOUX IPAB UYCTIOBEK
CBOOOJCH COBEPIIATH OMPEACIEHHbBIC AcHCTBHA. ['0CyaapcTBO e HE MPOCTO TapaHTHPYET €My 3aLIUTy
ero mpas. OHo 3amumaer ero ceodony. B ocHoBe rocymapcreeHHO-paBoBOro MupoBoz3peHus A.H.
Byxkeiixanosa nexar uaeu cBoOOABI, COPABEAINBOCTH, JEMOKPATH3MA, I'YMAHH3MAa, MPONOBECAOBABIINCCS
VM Ha MPOTSKCHUU BCCH €T0 KU3HU.

AHanmu3 rocyJapcTBeHHO-TIpaBoBoro MupososspeHus A H. BykelixaHoBa mo3BoiseT HaM NPUHTH K
BBIBOJAY O TOM, YTO MBICHTCIb ObLI MPHUBEPKCHIEM MHPOBO33PCHUCCKHUX YCTAHOBOK HE TOJIBKO
CCTECTBCHHOTO MPaBa, HO U B O0bIICH Mepe MTMOepTapHOH KOHIIETILUY MPaBa, & TAKKE TEOPHH IPABOBOTO
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rocyaapcCraa. Ha s10 YKa3bIBarOT, MPCKAC BCCIO, C€ro B3IJIAABI HA CYITHOCTD U COACPXKAHUC TOCYyAapCTBa,
CTO B3rIAAbl Ha IPAaBO, Cy,Z[C6HYIO BJIACTb, a TaKXKC Cro HACU IO NOBOAY PpPasBUTHA ACMOKpAaTUU U
napjiamMCHTapUusMa.
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9.H. BOKENXAHOBTHIH MEMJIEKETTIK KYKBIKTBIK HJIEAJAPBI JKOHE KA3IPI'I 3AMAH

Annoramusa., Makana O.H. BexcHXaHOBTBIH MEMIICKCTTIK KYKBIKTBIK HACANAPHI MCH Kaszipri 3aMaHIbI
3CPTTEYTC JKOHC OJIAPABIH KA3ipri KE3ACTi CasACH KYKBIKTBHIK 1TiMIOCpiHIH Kepimic TadysiHA apHamaael. Kasak
SHATBUIAPBIHBIH  YITTHIK JHOEPAIABIK KOBFANBICHIH TEOPHAUIBIK KAaHTa KapacTHIPYBIHBIH XaJbIKTBHIH pPYXaHH
JKAHTAHYBIHAA FAHA CMEC, COHTAH-AK 3aMAHAYH MCMIICKCTTIK KYKBIKTBHIK KYPBUIBICBIHIA Aa MaHbI3Bl Oap. O.H.
BekeiixanoB OacraraH >KOFapsl OLMIMIl JKOHE 63 CCHIMIECpPIHE TYPAaKThl Ka3aK 3ISUIBUIAPBIHBIH  OKIIACPI
KazakcTaHHBIH TOyENICI3AIK IICH ETEMEHIIK HCSICHIH Ty IbIPFAH.

Tyiiin ce3gep: MEMICKET, KYKBIK, KYKBIKTBIK MCMIICKET, KYKbIK >OHC OOCTaHIBIK,  JCMOKpATHUS,
TAPITAMCHTAPH3M.
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