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INTERNATIONAL LEGAL ASPECTS OF ADOPTION
OF KAZAKHSTAN CHILDREN BY FOREIGNERS

Abstract. This paper focuses on the question of adoption of Kazakhstan children by foreign parents. Ifa child
has no parents, a state has to support him/her, regardless of where the child is. Today adoption is one of the priority
institutions for the orphans. In addition, adoption of children is allowed for citizens of Kazakhstan and foreign
persons in Kazakhstan. Foreign adoption as a form of the institute of children-orphans is an important mechanism of
state protection, the most vulnerable and weak categories of the population — children. This institution has to support
interests of children and to protect the rights of the child. However, today we see examples of horrific violations of
rights of adopted Kazakh children abroad.

This article gives a brief overview of the national legal regulation of adoption of Kazakhstan children by foreign
persons and analysis of international conventions for the protection of children's rights and adoption. In addition, the
article reflects the actual problems of adoption of children from Kazakhstan of foreigners and, hence, there will be
offered new solutions to the gaps of national legislation and other possible solutions to these problems.

Keywords: child, children, adoption, orphan, protection of the rights of the child, the family, foreign adoption,
Kazakhstan.

Introduction

Today adoption is one of the most progressive forms of protecting the interests of children-orphans
and children left without parental care. However, the best care for the child is the care by his biological
parents.

The main reasons for the growth of orphans are economic instability, inadequate living standards of
families, unemployment etc. One of the aggravated problems is the issue of social orphans when children,
for various reasons are deprived of parental care despite having living parents. Hence, it should be noted
that the main task of the state is to increase the efficiency of protection of the rights of the child. Due to
the fact that the child is not able to realize and protect their constitutional rights by reason of his physical
and mental immaturity, thechild needs special safeguards and care. Consequently, the state and society
should worry about it. Moreover, the health of the younger generation is the driving force of the future
state [8, p. 79].

Family legislation of the Republic of Kazakhstan established that the adoption of children is a legal
act, by virtue of which the adopted child and his adoptive parent, establishes the legal (personal and
property) relations similar to the relations between parents and children [7].

In Kazakhstan, children may be adopted by citizens of Kazakhstan and by citizens of other States.
International adoption has become a sustainable practice in Kazakhstan since 1999. Since that time there
has been a steady increase in the number of Kazakh children, who found new parents abroad and left the
country. Children, who are citizens of RK, can be givenfor adoption to foreigners only in cases where it is
not possible to give these children to the parenting of the citizens of Kazakhstan. Thus, Kazakhstan's
legislation provides that international adoption isregarded only as an alternative method of care for a child
if it is impossible to refer it to the parenting of the citizens of the Republic of Kazakhstan or the adoption
to his relatives.
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Most often in Kazakhstan, foreigners adopt sick children with various congenital defects. Taking the
child to his country, foreign nationals are able to make him expensive operations that are not yet under the
power of our citizens. In this regard, the national adoptive parents prefer to adopt a healthy child.

Methods/Materials and Methods:

Themethodological basis ofthe scientific articleissystemanalysismethod.Also,the authors used
comparative analysismethod. For a completereflection of realitymaterialswere used, official documents,
legal acts, published in variousinformation resources.

Results

"These family-legal relations, complicated by the presence of so-called foreign element, is governed
by the rules of private international law, which establishes the legal ties of relationship with the legal
orders of several States" [4, p. 352].

The term "international adoption" became widely used relatively recently — since the late 80-ies of the
XX century, until that time, the concept of "adoption of children by foreigners" and "adoption of foreign
children" was used separately.

Legal regulation of adoption in Kazakhstan began from the times of the USSR. This example of it is
the Code "On marriage and the family” (repealed in 1998), approved by the Law of the Kazakh SSR on
August 6, 1969 (V. 186-188), which suggested the possibility of adoption by a person who is not a citizen
of the Republic of Kazakhstan, with the permission of the Ministry of Education. Adoption a citizen of the
Republic of Kazakhstan living outside of the Republic was made in the Consulate of the Republic of
Kazakhstan [8, p. 80].

Then, in 1993, there were included amendments to article 178 of the code"On marriage and the family
(repealed in 1998), after the adoption of the UN Convention on the rights of the child (1989), binding
States that have ratified it to recognize and permit the system of adoption, including intercountry adoption.
Introduced the legal possibility of adoption "in another country, if the child cannot be fostered or placed in
a family that could provide him a foster or adoption, and if the provision of any appropriate care in the
country of origin of the child is impossible" (art. 21 of the UN Convention on the rights of the child) - has
become the norm, recognizing and providing international adoption, taking into account peculiarities of
the national legal system [9].

Kazakhstan has ratified the UN Convention on the rights of the child in 1994. Thus, the country
confirmed the need for legal protection of children. The UN Convention on the rights of the child is the
Convention on human rights, which establishes the civil, political, economic, social, health and cultural
rights of children. The Convention defines a child as any person under the age of eighteen years if the age
majority is attained earlier under national law. According to the UN Convention on the rights of the child
of 1989, ratified by our state, "States parties that recognize and/or permit the system of adoption shall
ensure that the best interests of the child were the paramount consideration and they shall:

a) ensure that the adoption of a child is authorized only by competent authorities who determine, in
accordance with applicable law and procedures and on the basis of all pertinent and reliable information,
that the adoption is permissible in view of the child's status concerning parents, relatives and legal
guardians and that, if required, the persons concerned have given their informed consent to the adoption
on the basis of such consultations that may be necessary;

b) recognize that inter-country adoption may be considered as alternative means of childcare if the
child cannot be fostered or placed in a family that could provide him a foster or adoption, and if the
provision of any appropriate care in the country of origin of the child is impossible;

¢) Ensure that in the event of adoption of a child in another country applied the same safeguards and
standards which apply to adoptions within the country;

d) Take all necessary measures to ensure that in case of inter-country adoption child adoption does
not lead to obtaining undue financial benefits associated persons” (article 21) [9].

In addition, the Resolution of the Supreme Council of the Republic of Kazakhstan of 31 March 1993
"On ratification of the Convention on legal assistance and legal relations in civil, family and criminal
matters", applicable sow day also recognizes the adoption if the child is a citizen of the other Contracting
party (article 37), the resolution must obtain from the competent state body or legal representative of the
child [8, p. 80].

— 112 ——






