C. A. ITAITHHOBA, B. B. ®EJ[OCEHKO

K BOITPOCY O TYMAHM3ALIMU YT'OJIOBHOH MOJIUTHKA
PECITYBJIMKU KA3AXCTAH

Pecmybnuika Kazaxcran moctasuia nepexa cooit
3aJavy CO3JaHHUs MPaBOBOro OOIIECTBA M B3sNA HA
ceOs1 00s3aTENBCTBA CTPOTO CIEAOBATh MEXKAVHA-
POAHBIM JOKYMECHTaM O mpaBax 4enoBeka. [lonm-
MaHue TIyOOKOH BHYTPCHHEH MPOTHBOPCUUBOCTU
VTBEPKACHUA LICHHOCTCH T'YMaHH3Ma U CBOOOMBI
yepe3 peann3alyio IpaB YeIOBEKa COBCPIICHHO
HEOOXOAUMO A1 BEIOOPA TOrO ONTHMAIBHOTO IS
Kazaxcrana nyTH, KOTOpEIN BEAET B COBPEMCHHYIO
umBrinzanui. OxpaHa mpas u ¢BOOOA rPaKIaH U
MPABOIIOPSIKA — 3TO OxHA U3 PYHKLUUH rocyJapcTna,
100 MOPSIIOK B OOIICCTBE SIBJSICTCS HEMPEMCHHBIM
VCIOBHEM HOPMAJIBHOT'O CYILIICCTBOBAHHS M PA3BUTHS
Kak 00LICCTBA B LICJIOM, TAK U CAMOr0 rocyaapcraa.!

Kak ormernn H. A. Hazapbaes B Ilocnanun
Hapoay Kaszaxcrana, 3a mpormeamve roasl 3Ha4YH-
TENMBHO YKPEIUICH NOTCHIUA TPABOOXPAHUTETBHOH
U CyAcOHOW CHUCTEM CTPaHbI JJIS MPOTHUBOACHCTBHS
KPUMUHAIBHBIM SIBJICHHSIM, OXPAHBI )KH3HHU H [IPAB
Hamux rpaxaad. OIHAKO B HX JCATEIBHOCTH HMeE-
IOTCS CYLICCTBCHHBIC HemocTaTku.” B wactHoCcTH,
B 2007 roxy mpoxypaTypoi OTMEHEHBI HE3aKOHHBIS

MOCTAHOBJICHHS O MPHUOCTAHOBICHHUH HITH IPEKparie-
HUH YTOIOBHBIX JCI MOYTH MO ACBATH THICSYaM Ipe-
crymieHuidl. Beero mo HapyieHHsM 3aKOHHOCTH
OpraHaMH YrOIOBHOTO MPECICIOBAHMS K JUCLIUATLTH-
HApPHOH OTBETCTBCHHOCTH MPHBIICUCHO Ooee 6,5 ThI-
CSIH COTPYJHUKOB IIPABOOXPAHUTEIBHBIX OPTaHOB.>
HeynosnerBopeHHOCTh Hamero obmecTsa Kade-
CTBOM BBITIOJTHCHUS FOCYJapCTBOM (YHKLUHU OXpa-
HEI IPaB U CBOOO YETOBEKA U MPABONOPS KA BIIOI-
He o0ocHoBaHa. EcThb dakThl HE3aKOHHOTO BO30YXK-
JCHUS YTONOBHBIX JCI, 3aCPKaHUS H apecTa, a Tak-
JK€ MPHUBJICUCHUS K YIOTOBHOH OTBETCTBCHHOCTH
HeBHHOBHBIX L. Hanpumep, 116 xurenei FOxHO-
Kasaxcranckoii obnactu B 2007 rogy HE3aKOHHO
COACPKATHCH COTPYAHHUKAMU MPABOOXPAHUTEIBEHBIX
OPTaHOB MOJ CTPAKEH, B TOM YHCJIC UCTHIPE XKCH-
IIMHBl U BOCEMb HECOBEpLICHHONCTHUX.! Bceero B
2007 roxy mpoKypopaM® 3a OTCYTCTBHEM OCHO-
Banuil ana apecra u3 UBC ocsoboxaeHo Oomnee
1500 genosex.

Koncrurynus Pecnyonuku Kazaxcran, npusnas
YETIOBEKa, €ro JKU3Hb, MPaBa U CBOOOABI BRICHICH

1O dyHKIME ToCyapeTBa MO 3aKPEIICHATO, 00SCTICUCHHIO, TapaH THPOBAHHIO M OXPaHe [PaB YeToBeKa KaK raBHoN (QyHKIUT
COBPEMEHHOTO HOepaIbHO-AeMOKPaTHIECKOTO TOCYJapeTBa cM. TTo[poOHee, HapuMep, B KH.: DYHKINK rocyAapeTBa B YCIOBHIX
coBpemennoro mupa / [lox pen. akan. HAH PK M. T. Baiimaxanosa. Anmatsr: Mzgatensekuit nom Kas['FOY, 2005. C. 114-125 u ap.

? Hazapbaes H.A. TloBbllieHue Garococtosus rpaxaan Kasaxcerana — riiapHas [eib ToCyAapeTBeHHOM nomutrky // Kaszax-

ctanckas mpaga. 2008. 7 deppans. Ne 26 (25473).

3 TIpokypopekuit Haj3op U npoduiakTuka TpectynHocTd // Kasaxcranckas npasaa. 2008. 19 deppans. Ne 35 (25482). C. 5.
4 JTobpoma JI. Bribupanu nokasanus nyounkoi // Kasaxcranckas npasia. 2008. 9 suapst.
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ueHHOCTRIO (. 1 ¢T. 1), BIEPBBIC B KA3aXCTAHCKOM
3aKOHOAATE/IbCTBE 3AKPEIHIA 3AIMUTY MPAB U CBO-
00/ YCIOBEKA M TPaKAAHWHA B KA4CCTBE OOs3aH-
HoctH rocygapersa. Koacrurynus PK noarsepan-
Ja, 9TO OXpaHa U PA3BUTHE MOJUTHUCCKUX, SKOHO-
MHYCCKUX, COLIMATIBHBIX, KYJIbTYPHBIX, THUHBIX PAB
rPpakJaH COCTABISIOT CMBICI ACATCIBHOCTH BCEX
3aKOHOJMATCIIBHBIX, MCIIQHUTEIBHBIX U CYACOHBIX
OpPraHoOB TOCYAAPCTBCHHOW BACTU, H TEM CAMBIM
YCTAaHOBHJIA, YTO KOHCTHUTYLIMOHHBIC MPaBa U CBO-
00abI YCNOBEKA OOCCICUYHUBAIOTCS CIICHHATbHON
JCATCIBHOCTRIO TOCYAAPCTBA, HAMPABJICHHON HA
OXpaHy U 3aIIUTy ero dmar.

B wactaoctr, Koncruryus Peciyomuku Kazax-
CTaH COACPKHUT PSi HOPM YTOJIOBHO-ITPABOBOrO Xa-
pakTepa, KaCaroIuecst IMIHOCTH (HAIpUMED, MMOJIO-
JKEHHA O CMEPTHOM Ka3HU KaK HUCKIIOYUTEIBHOU
MEPHI HAKa3aHUsL, MPABE HA HEOOXO0TUMYIO 0OOPOHY,
0 KPYTe JIUL[, HC HECYIIIMX OTBCTCTBEHHOCTH 34 HE-
JIOHCCCHHE O COBEPIICHHOM MPECTYILUICHUH, O HEIO0-
MyCTUMOCTH MPUMCHCHHS YTOJOBHOTO 3aKOHA 0
aHaNoruy, O MPUMEHEHHH apecta v Ap.). O qHako, Kak
ormeTun M.N. Poros, Ob110 ObI OIMMOKOH CBOIUTH
HCTOKOOOPA3YHOIIYIO Pojib KOHCTUTYIIHH K CO3AaHUIO
JUIIB OTACIBHBIX YTOJIOBHO-PABOBBIX HHCTUTYTOB.
On nomuepkusact: «Ecian moanmars KOHCTUTYIHEO
KaK MPaBOBYIO OCHOBY (hOPMUPOBAHUS BCCH MMOTUTH-
KH TOCYIapCTBA, & TAK OHO U €CTh B JCHCTBHTEIBHO-
CTH, BO BCSIKOM CIy4ac, AOKHO OBITh, TO K HCTOY-
HUKY YTOJIOBHOTO ITPaBa HY*KHO OTHECTU BCE HOPMBI
KoncTutyumm, KOTOpBIC OMPSASSIIOT HAPABJICHHS U
TIPUHITATIBL YTOJIOBHOM MOMUTHKH PecryOmkimy. >

Peanuzanuys KOHCTUTYLIHOHHBIX MPAB U CBOOO
BBIPAKACTCS B ACHCTBHUSIX rOCYJAPCTBA M0 MPSIYII-
POKICHUIO, MPECCUCHUIO HEITPABOMEPHBIX MOCSTa-
TEJABCTB HA MpaBa U CBOOOJBI HYCIOBEKA, HaKa3a-
HUIO MMPABOHAPYIIUTEICH, BO3MCIICHUIO yinepoa.
Ocoboc MecTo B mPaBOBOM OOCCIICUCHHUH 3AIMHUTHI
mpae, cBOOOA M 3aKOHHBIX HHTEPECOB YCIOBCKA
3aHUMAOT Y TOJIOBHBIH, Y TOJIOBHO-TIPOLIECCYATBHBII
1 YTOJ0BHO-UCTIONHUTEIBHBIN KOACKCH Pecry0-
muku Kazaxcran 1997 roga. Mepavu ykpereHus
MPABOBOH OCHOBHI MO0 OOCCIICUCHHUIO 3aIMUTHI ITPAB,
¢cBOOOM ¥ 3aKOHHBIX HHTCPECOB IPAKAAH U O0IIe-
ctBa sBisrorcs Takke Koaexe PecniyGnmuku Kazax-
craH 00 aAMHUHUCTPATUBHBIX MPABOHAPYIICHUAX
2001 roma u xpyryc 3aKOHHI.

Craeayer OTMETHTD, UTO PENPECCUBHBIN IO CBO-
€l CYTH XapakTep YroJOBHO-TIPABOBBIX HOPM, Ha
MEPBBIN B3ITISL, HE3HAYHTEIBHO KOPPECIIOHANPYET-
51 C TE3WCOM O IIPHOPUTETE MPaB U cBOOO YETIOBE-
ka. Ho myukr 5 crateu 12 Koncrurynuu PecriyGmu-
ku Kazaxcran 0JHO3HAYHO HA HHCTUTYLIMOHATIBHOM
VPOBHE 3aKPEILISCT HE TONBKO JOMYCTHMOCTD, HO U
HEOOXOAUMOCTE YCTAHOBJICHHUS TOCYIaPCTBOM TOTO
WJIM MHOTO 3alpeTa, B TOM YHCJIC U YTOJIOBHO-TIPa-
BOBOT'O: «OCYLICCTBICHHE NPaB U CBOOOJ YEIOBEKA
U IPKJAHUHA HE JOJDKHO HApyIIaTh MPaB v CBOOO
JPYTUX JHL, TOCATaTh HA KOHCTUTYLIHOHHBIH CTPOI
U OOILICCTBCHHYIO HPAaBCTBCHHOCTBY». Kpome Toro,
KoncTUTYIIHS B HEKOTOPBIX CITyYasX ONMPEICTIICT U
HauboJee BAXKHBIC 1 00ECIICUCHUSI HOPMATBHOTO
(hYHKLUHOHHPOBAHUs OOIIECTBA U FOCYAAPCTBA Ha-
MPABICHHS YTOJIOBHBIX PEIPECCHI, AeIas 3TO OIOC-
PCOOBAaHHO, MYTEM MPOBO3TIALICHHUS 0COOON LICHHO-
CTH TEX WM HHBIX OOLICCTBCHHBIX OTHOIICHUH W
HEOOXOANMOCTH UX 3aLIUTH (HAIPUMED, B OTHOLIC-
HUHU YETIOBCKA: HEMPABOMEPHOCTh MPOH3BOIBHOTO
JMIICHUS YENOBEKA KU3HH, HCIPUKOCHOBCHHOCTb
JMYHOCTH, €r0 YaCTHOM JKH3HH U KHTHLIA, TAPAHTH-
POBAHHOCTb 3AIMUTHl COOCTBCHHOCTH, OTBCTCTBCH-
HOCTh JODKHOCTHBIX JHI[ 33 COKPBHITHE (aKTOB H
00CTOATENBCTB, YIPOXKAIOMINX JKU3HU U 3A0POBBIO
aronedi u ap.). Tak B YronosHoM koxekce Pecmy6-
auku Kazaxcran (ganee — YK PK) oxpane uenose-
Ka MOCBSIICHO OTPOMHOE KOMHYESCTBO HOPM, B TOM
YHCIIC BBIACICHBI B OTACHbHEIC raBbl «lIpectym-
JeHus npotue muaHOCTHY (r1asa 1), IpecrymueHus
MMPOTHB CEMbH M HECOBEPIICHHOICTHUXY (r1aBa 2) u
«[IpecTynneHus NpOTHB KOHCTUTYLIMOHHBIX U HHBIX
paB ¥ CBOOO I YCI0BEKA U rpakJaHHUHAY (r71aBa 3).

B mocaeanee BpeMs OpeanpHHUMAIOTCS MEPBI
O KOHLICHTPALMH YCHIINH roCyAapcTBa mo odecre-
YCHHUIO 3aLlUTHI MPaB, CBOOO M 3aKOHHBIX HHTEPE-
COB rpakaaH u odmmectsa. B uactHoCTH, OBLTH TIPH-
HaThl Ykaswl [pesuaenra Pecnybmuku Kazaxcran
ot 22 saBaps 2001 r. Ne 536 «O mepax mo cosep-
LICHCTBOBAHUIO IIPABOOXPAHUTEIBHOU ACATEIBHOC-
1 B Pecnybmuke Kazaxcran», or 3 pexabpsa 2003
r. Ne 1241 «O Konuenuunu sxoiorudaeckoi 6ezonac-
HoctH PecnyGmmuku Kazaxcran va 2004-2015 rogpry,
ot 29 Hosa6ps 2004 r. «O mampHEHIIEM COBEPILCH-
CTBOBAaHHH CHUCTEMBI 3aI0UTHl KOHCTUTYLIHOHHBIX
IIPaB 1 CBOOO YCIOBEKA U IPAXKIAHUHAY, OT 25 HFOIIS

5 Vronosueli kogieke PecnyOnuku Kaszaxcran — o0ias xapakrepictika (B cpasenun ¢ YK Kasaxckoi CC). IpakTuueckoe

nocobue. Anmatel: Bacna, 1997. C. 5.
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2006 r. Ne 154 «KoHuenuus pa3BUTHS TPaXIaH-
ckoro obmectBa B PecnyOnuke Kasaxcran Ha
2006-2011 roxer» u ap.

Bormpocs! 3aimuThl KOHCTUTYLIMOHHBIX MPaB U
CBOOO IpaXJaH ¢ KKIbIM rOJ0M CTAHOBHUTCS BCS
octpee B obmiectBe. [lonyunnu namsHelee pas-
BUTHE TPOOICMbI OOCCIICUCHHUS CAMHBIX CTaHIAP-
TOB 3AIMUTHI MIPAB YCJIOBEKA, B TOM YHCIC ¢ TOMO-
LB MK IYHAPOAHO-TTPABOBBIX AKTOB U JOTOBOPOB
B CBSI3U ¢ MPUCOSAUHCHUEM W paTudukanueii Ka-
3aXCTAaHOM BCE HOBBIX MCIKIYHAPOIHBIX JOTOBOPOB
IO TTPaBaM YCJIOBEKA, U ACATCIBHOCTHIO TOCY IAPCT-
Ba, HAMPAB/JICHHOW HA UMILICMCHTALIUIO B HAITHOHAJTh-
HOC TIPABO MCIKAYHAPOIHBIX HOPM M CTAHIAPTOB.®

Hapsay ¢ nonoxkeHussMu 0OOLICTO XapakTepa,
OTIPEACISFOIUMU OCHOBHBIC MPaBa U CBOOOIBI Y-
JOBEKA U TPaKIAHHHA, B MCKIYHAPOIHBIX aKTaX
COACPKATCS HOPMBI, HETIOCPSACTBEHHO 3aTParuBa-
FOLIHEC TIPABa OCY3KACHHBIX U MPABHIA OOPAIICHHUS C
Humu. K dmeny Takux akToOB, B HCPBYIO OYEPEIb,
HeoOxoauMo oTHecTH BeeoOmyo aeknapanmro mpas
yenoseka 1948 roma.” B Hell OTHOCHTENBHO JHIL,
MOABEPTHYTHIX YIOJIOBHOMY HAKA3AHHUIO, YKA3bIBA-
€TCSI, YTO HUKTO HE MOXKET OBITh, TIOABSPrHYT IPHU-
HYIUTCIBHOMY apeCcTy; 3alpeIiacTCs TPUMCHCHHS
MBITOK U 3KECTOKHUX, OCCUCTOBEUHBIX H YHUKAIOIIHX
JOCTOMHCTBO BHA0B OOpalicHus 1 Haka3anus. Yemo-
BEK JO/KCH MOABEPraThCs TOJBKO TAKUM OrPaHU-
YCHUSIM, KAKHUE OITPEACICHBI 3aKOHOM UCKTFOUUTCIb-
HO B LEISX OOCCICUCHHS MO/IKHOTO MPU3HAHUS U
VBAXKCHUSI TIPAB U VJOBJICTBOPCHUS CITPABEIIUBBIX
TpeOOBAaHUH MOPATH.

B Ilporpamme OopbOBI ¢ MPECTYNHOCTHIO B
Pecniybmuke Kazaxcran (ot 31.10.2000 r)® cre-
UUAIBHO OOPAICHO BHUMAHUC HA JATBHCUIICS 3a-
KOHOJATCIPHOC YPETYTHPOBAHHUE PSIA HATIPABICHUH
MPaBOOXPAHUTEIBHOU ACATCIHPHOCTH B ACICKTS
00CCIICUCHHs SAUHBIX CTAHAAPTOB 3AIMUTHI MPAB
YCIOBEKA, 4 UMCHHO HA:

— COBCPIICHCTBOBAHHE YI'OJIOBHOTO 3aKOHOMA-
TENBCTBA, CBSI3AHHOTO C MPECTYIUICHUSMHU MMPOTUB

KOHCTUTYLTUOHHBIX H HHEIX PaB H CBOOO UEOBEKA
U TPaKIAHHHA, THIHOCTH, 3A0POBbS HACCICHUS U
HPaBCTBCHHOCTH;

— COBCPLICHCTBOBAHUC MEKIYHAPOIHBIX JOTO-
BOPOB, PETYIUPYIOLIHX BOIIPOCH YTOJIOBHOTO Mpecie-
JOBAHUS U 3KCTPaTULUH, 11 OONee TECHOrO B3aH-
MOJCHCTBH NPaBOOXPAHNUTEIbHBIX OPraHOB CTPAH
CHI' B Bompocax po3sbicka, 3aJCp’KaHus H BhLAA-
YH JHL, CKPBIBIIMXCS OT CIACACTBHA M CYAA HA UX
TCPPUTOPHH;

— NPUBEICHUC HALIMOHATIBHOTO 3aKOHOJATCIb-
CTBa, C YYCTOM HHTEPECOB OOIIECTBA M rocygap-
CTBa, B COOTBCTCTBHE C HOPMAaMH M CTaHAAPTAMH
MEKIYHAPOAHBIX JOTOBOPOB, YIACTHUKOM KOTOPBIX
spisiercst PecnyOnnka Kazaxcras.

B Konnenimu mpaBoBoii moauTuku Pecryomuku
Kazaxcran, onobpennoit Ykazom Ilpesnaenta PK
20 cenrsaops 2002 roza’, roBOPUTCS O HEOOXOIH-
MOCTH MPOBEACHHS PadoT MO COBEPIICHCTBOBAHUIO
3aKOHOAATENBHOH Oa3bl YTOIOBHO-IIPABOBOH MOIH-
THKH C LENBIO NPHUBEICHUS €€ B COOTBETCTBHC C
OCHOBHBIMH MOJIOKCHHUSAMH MEKAYHAPOIHBIX AKTOB
0 MpaBax 4YeNOBEKAa H MEKIAYHAPOAHBIX COTIa-
LICHUH, ONPEACIIFOIUX OCHOBHBIC PHHLIUIIBL U MO~
pamok obpaieHus ¢ ocy:kacHHbIMH. PaspaboTka
KOHLICTTLMY T'YMaHHU3aLWH JCITCIbHOCTH PaBOOXPa-
HHTCIBHBIX OPTaHoOB B OOPBOE C MPECTYITHOCTHIO U
VIOJIOBHO-TPABOBOH CHCTEMBI 10 IPUMEHEHHUIO MEp
BO3ACHCTBHS, HCIIOTHCHUIO VTOIOBHOT'O HAKA3AHHUS
SBILICTCS. BECbMA aKTYalIbHOH HpOOIECMOi.

Pecnybnuka nocne1oBaTeIbHO MPOBOJNT r'yMa-
HU3ALHIO YTOIOBHOH nonutuk. Hampumep, 3axoHo-
JATEIbCTBO B YACTH NMPUMEHCHUS CMCPTHOH Ka3HU
MOCTOSIHHO PAa3BUBACTCSA B CTOPOHY €ro OrpaHHde-
aud. B 2002 roay B [locnanun Hapoxy Kazaxcrana
[pesunent Pecnybnanku Kazaxcran H.A. Hazap-
6acB momuepkHyI. «Mpl OyaeM HapaluBaTh yCH-
JWS TOCYJAPCTBa U 00IIecTBa B JEIC CTPOroro co-
OmoACHUS NpaB U cBOOO IPaKAAH, KOHKPETHBIMH
JCUCTBUAMHU GOPOTHCI ¢ OIOPOKPATHUCCKUM IIPO-
H3BOJIOM U B LICHTPE, W Ha Mectax». [Ipu stom

¢ Cm., Hanp., A6aiidensounoe E.M. GopMBI COOTHOIIEHH ST MEKYHAPOIHOTO U HAIMOHATLHOTO Mpasa // IIpaBosast pedopMma B
Kazaxcrane. 2000. Ne 1. C. 49-50; B xH. «CoueTaHHe MEKIYHAPOAHO-TPABOBLIX W BHYTPHI'OCYIAPCTBCHHBIX (HOpM oOecTIeUeHUs U
3aIMUTH TIpaB venoBeka u rpaxaanuna / [lox pen. akax. HAH PK M. T. Baiimaxanora. Actana: TOO «[lonmurpaduueckuit eHTp

Macrep-IIpunt», 2007. 368 c.

7 Cm.: Human Rights and the Judiciary: A Collection of International Documents / TIpaBa uYeloBeKa U CYJONPOH3BOACTBO:
Cobpanne MexkIyHAPOAHBIX AokyMeHTOB. USIA Regional Program Office. Vienna, 1993. C. 5-10.
8 Cobpanwue aktoB Ipesunenta PecnyOmuku Kazaxcran u [Tpaeurtensersa PecnyGnuku Kasaxcran (anee — CATII PK). 2000 r.,

Ne 44-45, ct. 538.
® Kasaxctanckas npagga. 2002. 3 okTsa6pst.
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[71aBa rOCyAapcTBa OTMETHI, YTO «HAA0 CEPbE3HO
H3VYHTE BOMPOC BBEACHHS MOPATOPHS HA CMEPT-
HYIO Ka3Hb, BIUIOTh O €€ MOTHOH OTMEHBI».!"

Bo BceM Mupe BeaeTcs akTHBHAs JUCKYCCHS
10 IOBOAY MOTHON OTMEHBI cMepTHOH KasHu.!! Cto-
POHHUKH COXPAHCHHS JAHHOU MEPBI CCBLIAIOTCS Ha
TO, YTO 3TO HAKa3aHUE B OOJBIIMHCTBE CTPAH Ha-
3HAYACTCS TOIBKO 3a CAMBIC TSKKUE MPECTYILICHUS
(B uacTtHOCTH, 3a YOHICTBO ¢ OTATYAIUMH 00-
CTOSATENBCTBAMH), COBECPIINB KOTOPHIC BUHOBHBIC
JMIIAXOT caMu ceds mpasa KUuTh cpeau moaci. Kpo-
ME TOTO, YVKa3bIBACTCSA U HA TO, YTO OONBIIMHCTBO
HACENICHUS BBICKA3BIBACTCS 32 COXPAHCHUE CMEPT-
Hot ka3Hu. [Ipu 3ToM monaraor, 4To B psae ciyda-
€B HAJIMYME CMEPTHOW Ka3HH B 3aKOHOJATCIBCTBE
HUTPAcCT POJIb CACPKUBAIOLICTO, MPSBEHTHBHOTO (hax-
TOpa, 0COOCHHO MPHU HAMEPECHHUHN COBEPIINTE 3aKa3-
HOc YOUHCTBO, HANIAACHUN HA PA0OTHHUKOB MOJULINH
1100 HA BOCHHOCTYXKAINUX B LEMSAX XUIICHUSA OpY-
JKUS, @ TAKXKE MPU COBCPIICHUH HPECTYIUICHUU B
MecTax JuieHus cBodoxasl u T.4. Hezasucumas
uccaegosareabckas komnanus « KOMKOH-2
EBpAszma» 82001 r. nposena TenehoHHBIH 0Mpoc JKu-
Tened AIMaThl ¢ LETbIO BBISICHUTh UX OTHOLICHHC
K cMepTHOM Kkas3HH. B onpoce yuactsoBamm 500 ue-
JoBeK B Bo3pacte oT 18 ser m crapme. B menom
OTHOLICHUE K CMEPTHOM Ka3HHU PacIpeIeIuIoch cie-
ayromum odpaszoM: 57,6 mpougHTa €¢ MO ACPKU-
BaroT, 40,8 mporeHTa BEICTYNIAIOT POTHB, M TOIBKO
1,6 mpoueHTa 3aTPYAHUINUCH C OTBETOM'?.,

OnHako mpeobnagaromee OOTBIIUHCTBO IPaK-
JaH HUKOTJa HE COBEPIIACT NPECTYIIICHUH HE TOTO-
My, 4T0 OOHTCS HaKa3aHUs, B TOM YHCIEC CMEPTHOH
Ka3HH, a B CHUIIy CBOCH YCIEIIHOH COLHAIA3ALUU.
OTBeT Ha BOMPOC, OCTAHOBHUT JTH yIpo3a CMEPTHOU
Ka3HH HEYCTOWYIMBBIX JIUI] OT COBEPILICHUS IIPECTYII-
JICHUH, MPEICTABIIETCA JOCTATOYHO CIIOMHBIM.

[IpumMenenne cMEPTHOH Ka3HH, JaKe ee myOamd-
Has JEMOHCTPALs, KaK 3TO UMEET MECTO B PsIe
COBPEMCHHBIX 'OCYJAPCTB, HE CIOCOOHO OCTAHOBHTb
MOTCHITHABHEIX PecTYIHUKOB. Kpome Toro, yxec-
TOYCHHE MEP YTONOBHOTO HAKA3AHU, KAK NPABHIIO,

10 Kasaxcranckas npasga. 2002. 30 ampens.

MPHUBOIUT K MECHEE T'YMAHHOMY OTHOLICHHIO K OCYK-
JCHHBIM, J2)K€ HE COBEPIINBIIMX TSDKKUX HMPECTYII-
JICHUH, CO CTOPOHBI O0IIECTBA, a, CICAOBATEIBHO, U
€O CTOPOHBI COTPYJTHUKOB, UCTIOMHAFOIINX HA3HAUCH-
HOC HakaszaHue.'?

IMpecrymnenue, B kakoii Obl opME OHO HE COBEP-
IIAJIOCh, B CBOEH OCHOBE JETEPMHHHUPOBAHO PAa3BHU-
THEM JTUIHOCTH, B TOM YHCIIE €€ COLTUATIBHO-TICHXO-
JIOTHHYECKUX CBOMCTB, KOTOPBIE MPEIONPEAEIIIOT B
KOH(JIUKTHBIX CHUTYalUIX BHIOOP OOLICCTBCHHO
OMACHOT'O BapHAHTA MOBEACHHUA. MHOrHE MpecTyI-
HUKH B MOMCHT COBEPIICHUS NPECTYILICHUA HE OV-
MaloT 0 HaKa3aHUM 3a CBOM AcHcTehd. boree Toro,
CyOBEKTHI, MHOTHE M3 KOTOPEIX HEOJHOKPATHO OT-
ObIBaIM HAKA3aHWUC B BHAC JIMIICHHS CBOOOIHI,
MPU3HAIOTCA B TOM, YTO B MOMEHT COBCPIICHHS
HNPECTYIICHUS! OHU HE AyMAJIU O CBOCH JTUYHOH yro-
JIOBHOU OTBETCTBEHHOCTH, IIO3TOMY M HE OOSITHCH
BO3MOXKHOTO BO3Me3aus. CTpax HMPUXOANT K HUM
3a9aCTYIO VK€ TOCHE TOTr0, KaK MPECTYIUICHHUE CO-
BEPIIECHO.

Ecnu comoctaBuTe YOUHCTBO, COBEPIICHHOE
MPECTYIHUKOM, U CMEPTHYIO Ka3Hb, IPHUMCHICMYIO
OT UMEHH TOCyJapcTBa, TO, HECOMHEHHO, rOCyJap-
CTBO HE JOJIKHO OBLIO OBl JIMIIATE YEIOBEKA JKU3-
HHU, H0O OHO OKA3bIBACTCSA B TAKOM CIy4ac Kak Obl
Ha OHOU cTyrncHH ¢ youtiei. ['ocyaapcrso 1omk-
HO 00ECIICUUBATE YBAXKEHHE K THYHOCTH, CBOOOE,
a 3TOMY HHKOUM 00pa3oM He crocobCTBYET coxpa-
HECHHC HHCTUTYTA CMEPTHOH Ka3HH.

N3BecTHO, uTO B GOJBIIMHCTBE CTPAaH MHpa
CMCpTHAs Ka3Hb OTMEHEHA. B 76 rocyzapcTeax oHa
OTMCHCHA 3a JTrOOBIC MPECTVIUICHHU, B 15 cTpanax
COXpaHAETCS TOMBKO B BOSHHOE BpeMs, a 20 crpaH
OTMCHUITH e¢ Ha npaktuke de-facto, To ects B 111 ro-
CcyAapcTBax CMEPTHAas Ka3Hb HE HMPUMCHSICTCS.
B crpanax LleaTpanpHOa3MaTCKOTO PETHOHA TAKKE
HUJET MOCJICAOBATCIbHBIA OTKAa3 OT MPUMCHCHHUS
cMepTHOU kasHu. B wactHocTH, B 1998 roxy mopa-
TOPHH HE €€ UCTIONHEHHE BBeIM B KbIpreiscrane, B
2003 roxy — B Kazaxcrtane u B 2004 rony — B Tan-
JKUKHCTaHE.

1 Cwm., namp.: CMeprHas Kasub: 3a U npotus / lox pea. C. T'. Kemunoit. M.: I0Opuz,. mut., 1989. 528 ¢.; Faamabaes KIK.
Mopartopuit Brots 10 ee oTMenbl // Kazaxctanckas npagaa. 2002, 116 urons;, Mamu KA. CMepTHas Ka3Hb: aCTIEKTHI MTPABOBOTO
anammza // [IpaBo u rocymapetso. 2003. Ne 2. C. 53-55; Mezsaee A.5. MexayHapoiHbie JOTOBOPLI 00 SKCTPaJUIMK U Mpodiema
cMmepTHO# kasuu // [ocymapetso u mpago. 2003. Ne 3. C. 85; Jlxucybaneanuesa A.I. KOHCTHTYITHOHHO-TIPABOBBIC OCHOBHI TIpaBa Ha

JKWU3HB: ABTOped. HC. ... K. 10. H. AnMaTel, 2004 u 1p.
12 Cm.: Beuepuuit Anmatel. 2001, 26 cenT.

B YQyrmaumos J].C. TeopeTHueckne OCHOBBI CHCTEMBI HCITOTHEHNMS HAKA3AHWH TT0 3aKOHOaTeNbeTBY Pecnybmiku KaszaxcTan.

Anmatsl: Bacna, 1999. C. 42.




OBIECTBEHHbBIE HAVKHI

Crpansr-unensl Cosera EBpomnel, — yunThIBas
HU3MCHCHUS, MPOUCHICAINNE B PAAC STHUX CTPaH,
BBIpaXkas OOIIME YCTPEMIICHHUS B MOJb3Y OTMCHEI
CMEPTHOU Ka3HH, OTKA3AJIUCh OT CMEPTHOM Ka3HH B
1983 roxy (cM. moamucanubIid nMu 28 anpenst 1983 r.
ITporoxox Ne 6 x KorBeHIIM 0 3aIIUTE TIPAB YEJIO0-
BEKa U OCHOBHBIX ((YHAAMCHTATIBHBIX) CBOOOI OT
4 Hos16ps 1950 roma'?).

OxHako, HE BCTPEUasICh B MPAKTUUICCKOM IPH-
MEHEHHH, BOIPOC O LIEIECOOOPA3HOCTH UITH HELleme-
COo00pPa3HOCTH CMEPTHOM Ka3HU OyAeT OCTaBaThCS
OTKPBITHIM J0 TEX MOP, MOKa OHa OYJET CYIIECTBO-
BaTh XOTs OBl TOJBKO B 3aKOHOJATCIEHOM BHUAC, B
ToM uncne Korcrurynum.

Cratssa 1 [Iporoxona Ne 6 x Esponetickoii Kon-
BCHITHH O 3aLUTEC IPAB YCTOBEKA U OCHOBHBIX CBO-
0oa, mogmucannoi B Pume 4 HosGpst 1950 roga, ra-
cut: «CMepTHag Ka3Hb JAODKHA OBITh OTMCHCHA.
Hukro He MOkeT OBITH MPUTOBOPEH K MOAOOHOMY
HaKa3aHWU Wiu kasHeH». Bmecre ¢ tem Coser
EBpomnbl cMepTHYIO Ka3Hb OTMEHII HE MOITHOCTBIO.
B cratee 2 toro ke Ilpotokona caenana ciexyro-
mas oropopka: «l'ocygapcTBO MOXKET MPEXyCMOT-
PETh B CBOEM 3aKOHOAATECIBCTBE CMECPTHYIO Ka3Hb
3a JCUCTBHS, COBEPLICHHEIC BO BPEMS BOWHEBI WU
MpH HEU30EKHOH yrpo3e BOWHBI, TOZOOHOE HaKa-
3aHHC MPHMCHACTCI TOIBKO B YCTAHOBJICHHBIX
3aKOHOM CIy4YasxX U B COOTBETCTBHH C €ro IMOIO-
skeHuaMu. ['ocymaperso coobmaer ['enepambHOMY
cexkperapro Coseta EBpombl cooTBeTcTByOIIME
MOJIOKCHUS 3TOT0 3aKOHOJATCIECTBAY.

OtrmetuMm, uto ['epmanus patuduuuponana
ykazaHHy0 EBporeiickyro konseHmuio B 1952 1., a
OTMEHHJIa CMEPTHYIO Ka3Hb TONbKO B 1989 rogy.
Poccus paruduumposana nanayro KoHBeHIHIO B
1998 roxy u Toraa k¢ BBEIA MOPATOPUM HA UCIION-
HEHUE CMEPTHOU Ka3HU.

B kazaxckom o0LIeCTBE CMEPTHBIH MPUTOBOP (C
apesHuX BpemeH 10 koHia X VIII Beka) mor ObiTh
BBIHCCCH TONBKO HAPOAHBIM cobpanmeM.'® Kpome
TOTO, U K PSIOBBIM WICHAM OOIICCTBA XaHBI HE
HMEIU IpaBa NPUMCHATh CMEPTHYIO Ka3Hb Oe3
COTTIACHS HA TO HApoJa.

Pecniybnuka Kazaxcran ¢ MomeHTa 06pereHus
HE3aBUCUMOCTH TOIIIA MO MYTH CYXKECHUS cephl
MPUMEHEHUs cMepTHOH ka3Hu. CornacHo cratee 15

Koncturyiun PecnyOnuku Kazaxcran 1995 roga
KaXKABIH UMECT NpaBo Ha Ku3Hb. CMEpTHAS Ka3Hb
VCTAHABJINBACTCS 3aKOHOM KaK HUCKITIOUHUTCIbHAS
Mepa HakazaHUs 33 0C000 TKKUC MPECTYIICHUS C
MPEIOCTABICHUEM MPUTOBOPCHHOMY ITpaBa XoaarTaki-
CTBOBATh O IOMHJIOBAHHH.

Ho npunsitus Yrojosaoro kogaekca PecryOmu-
ku Kazaxcran (1997 roaa) cMepTHas Ka3Hb MPEAYC-
MaTpPHUBAJACh B YIOJTOBHOM 3aKOHONATEIBCTBE HE
TOJBKO 3a VOUIHCTBO, HO U 32 MPECTYILICHUS, HE CBA-
3aHHBIC C THIICHUEM KU3HU, — U3MeHy Porune, mmu-
OHaK, DAHIUTH3M, A TAKOKE 32 H3HACHIOBAHUE, HAPY-
LICHHUE MTPABHII O BATIOTHBIX ONICPALTUX, XUIICHUE B
0c000 KPYIHBIX Pa3Mepax, HOTYUCHNE B3SITKH U AP.

Vroaosusiii kogere KazCCP (1959 roaa) wuc-
KITFOUaJT MPUMEHEHUE CMEPTHON Ka3HH B OTHOLICHHH
HECOBCPIICHHONCTHHX (JTULI, COBEPIIMBLINX MPECTYII-
JICHHE B BO3PAcTC A0 BOCEMHAILATH JIET) U JKCH-
IIMH, HAXOAUBIINXCS B COCTOSHUH OCPEMEHHOCTH K
MOMEHTY BbIHECCHHS npurosopa (ct. 22). CornacHo
YromoBHomy koxaekcy PecnyGauku Kasaxcran
(1997 roaa), HCKITIOYCHO HA3HAYCHUE CMEPTHOH Ka3-
HU JKCHIIIHAM, & TAKKE TMLAM, COBCPIIMBIIHM ITpe-
CTYILUICHHE B BO3PAacTC A0 BOCECMHAAUATH JET, U
MYKIHHAM, JOCTUTIIHM K MOMEHTY BBIHCCCHHS
CYJOM MPHIOBOPa MICCTHACCATUILITHICTHETO BO3-
pacta (ct. 49). YroaoBHsli KoACKC PecnyOnuku
Kazaxcran npenycMaTpuBacT CMEPTHVIO Ka3Hb B
caHKIMAX 17 craTell B anmbTEpHATHBE C JTHIIEHUEM
cB0oOOABL 10 20 JIET ¥ NOXKU3HEHHBIM JIUIIEHUEM
cBOOOBI.

I'vMaHHas MONMUTHKA MOCTENIEHHOTO CYKCHHS
MPUMEHEHHUS CMEPTHOW Ka3HU K ¢ IOTHOH OTMCHE
npuHOocHT T0el. [lo manreiM LlerTpa mpaBoBoi
cratuctuky u napopmaruu [ 'eHepaapHON npokypa-
Typsl Pecnybnuku Kazaxcran, cratuctrka ucnon-
HCHHBIX CMEPTHBIX IPHIOBOPOB BBITTISLIUT CIICAYFOLIAM
obpaszom: B 1997 r. kazuensr 45 uenosek, 1998 r. — 46,
1999 r.— 33,2000 r.— 11, 82001 r. — 15. Ho maxe
sta nudpa ykacaet HUBHIH30BaHHYIO EBpony.

Xots 00 0OTMEHE B PecIyOInKe 3TOro BHAA Ha-
KazaHus ropoputh He npuxoxutcd (Espona mna k
stomy Oonee 30 1eT), OIHAKO MYTh Pa3BUTHS yro-
JIOBHOTO H YTOJIOBHO-TIPOLIECCYATBHOTO 3aKOHOAA-
tenecTBa PecnyOnukn Kazaxcran nossons ['nase
rOCYJapCTBa TOBOPUTH O TOM, YTO B PECIyOIHKe

14 Cm.: Human Rights and the Judiciary: A Collection of International Documents / TTpaBa denoBeka U CY/ONPOU3BOACTBO:

Cobpanne MeKAYHAPOTHBIX JOKYMeHTOB. C. 235-246; 249-251.

B @yxe C.JI O6biuHoe mpaBo kaszaxoB B XVIII — neppoii nonosune XIX Beka. Anma-Ata: Hayka, 1981. C. 106.







